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INSTEAD OF A FOREWORD

The humanity has entered the new millennium with a need for revaluing many basic values of
social consciousness and for a serious search of ways to regulate social life and ensure sustainable
development. "Globalisation”, "universalism", "super-state constitution”, "international terrorism and
struggle against it", and a number of other concepts in use require not only general but also thorough
juridical and political interpretation as well as some correlation with basic principles of democracy and
rule of law in order to determine criteria of sustainable civil development and the frames of effective
international cooperation.

The major factors to dictate new solutions are - in general outline - as follows:

1. The democratic developments in the international aspect have reached such a height that new
level and quality of harmony and stability is required,;

2. A severe contradiction has arisen between the introduction of democracy into relationships within a
state and command of force in interstate relations;

3. The economic globalisation has created a completely new state of social integration which gave rise
to unprecedented international coalitions, such as the European Union, in the framework of which the
concept of a common Constitution inevitably comes forth. In the meanwhile, boundaries between
democratic systems within a state and economic relations between states are loosening ;

4. The problem of conciliation of universalism and national peculiarities is growing more urgent.
Instead of consonance, the contradictions between nation-focused and person-focused public structures
are sharpening;

5. In the course of time, human society is transforming from a spiritual-cultural community into a
mercenary-material one;

6. Religion and the spiritual area, having lost their essential role of inspiration the people with divine
values, are transforming into a formal, reserved, in-church phenomenon, alien to man. Also, fanatic
extremism with various sect manifestations is blooming;

7. In conditions of expansion of free market and global economic competition, moral norms are losing
their primary role of social relations regulators and stimulators;

8. The gap between wealth and poverty has become so extremely polarized that they are becoming
incompatible ;

9. The role of international law in the international legal area is essentially changing. In the same time,
the distinctions of traditional legal systems are getting more relative. In European legal system
precedent has become an important source of law, while human rights - in spite of national boundaries -
have become an object of international protection;

10. Terrorism has become the most horrible world evil; it has its economic, social, and political motives
and is opposed to the value system which presently is the basis of establishment of democratic
relationships reached by civil consent ;

11. New fulcrums of international balance are being searched for in the post-cold war conditions of
democratic developments in the post-Soviet area. The bi-polar world has transformed into unstable uni-
polar system with real trends to multi-polarity. On the one side, the fulcrums of international system
stability are still in the process of defining, on the other side, existing institutions designed for that
purpose are losing their primary role;

12. In the same time, many countries have got into the zone of uncertainty caused by reforms, when the
creation of new value system to be the base of problem salvation has become inescapable;

13. The mankind has long ago created enough premises for self-destruction and either a casual factor or
natural calamities can make that probability real;

14. The need for united fight against all-planet dangers has become urgent;

15. Achievements of scientific thought and modern possibilities of providing information, including
experiments on creation - in technical or biological way - of an artificial man, dictate new approaches to



the overall value system.

The above list may be continued. However, what is mentioned is enough to convince that all basic
issues related to sustainable and coordinated society development, in both, national and international
aspects, should be discussed in this context.

Naturally, the problem of human rights legal protection, which has lately become one of the major
European constitutional development problems, also belongs to those basic issues.

Since establishment of the UN and conclusion of a number of fundamental international
agreements, norms of human rights have occupied a fundamental position in interstate and in-state
relations. However, the activities of the European Court on Human Rights, Court of Justice of the
European Union, and starting from 2002 also the International Criminal Court make it obvious that the
mankind has entered the new millennium "crashing" the national models of legal concepts and
protection of law, and the issue of protection of law has become a super-state phenomenon. This was
stipulated also by the fact that establishment of civil society and rule of law, creation of a democratic
state have become universal ideals and also precondition for best realization of man’s virtue and
creativeness. It was not by a chance that all constitutions adopted or radically amended in the world,
especially, in Europe after World War 11, have stipulated as a norm-purpose and a norm-principle the
importance of being and a democratic state of rule of law, and they also recognize the superiority of
international legal norms over national constitutional norms.

Value system integration process was more active in Europe, where economic, political,
humanitarian, and, generally, value systems cooperation based on mutual interests has brought to such a
quality of interstate cooperation that the created common economic, legal, and structural base, quite
normally, brings an urgent necessity of creation of a constitution common for all states. This is a
completely new quality of legal globalization which has been inherent only in the European Union so
far. Thus, a common legal system with its inherent features and effective impact is gradually spreading
throughout the world.

The changing world puts forward new issues for flawless process of dynamic and harmonious
development of social systems, guaranteed protection of human rights and freedoms and citizens’ right
to constitutional justice. These questions essentially relate to constitutional justice systems, as warrants
of sustainable and coordinated development of a social organism, and predetermine the nature and logic
of their further development.

Naturally, many questions in this area require serious scientific evaluation and generalization. In the
framework of the conference on Constitutional Supervision Bodies of Emerging Democracies held in
Moscow, November 2001, discussing development perspectives of constitutional law in countries in
transition, the idea of publishing a special annual chronicle was advanced and it got unanimous
approval. Later, renowned constitutional law experts constitutional court members from over 60
countries were proposed to periodically publish articles devoted to basic issues related to constitutional
law in the new millennium in the annual chronicle. The aim was to discuss the issue in three aspects: a)
theoretical-methodological approaches, b) generalization of practical experience, c) analysis of
decisions which are of special interest for constitutional courts.

The present first issue of 2002 Annual Chronicle introduces in alphabetical order 20 authors’
considerations related to the issue. We are sure that the Chronicle will arise big interest among experts
and will be published every year to become platform for establishing active dialog between experts of
theory and practice of constitutional law.

G. Haroutjunian, Dr. of Law,
President of RA Constitutional Court,
Chairman of the Council of RA
Constitutional Law Center



L. ADAMOVICH
Prasident des Verfassungsgerichtshofes der Republik Osterreich

Praktische Probleme der modernen Verfassungsgerichtsbarkeit

1. Verfassungsgerichtsbarkeit und Politik

Beriihrungspunkte mit dem politischen Bereich gibt es mindestens in zwei Richtungen.

Der fast iberall feststellbare besondere Bestellungsmodus fiir Verfassungsrichter bedingt (zwar
nicht notwendigerweise, aber erfahrungsgemais) ein mehr oder weniger grofdes Nahverhaltnis der
Richter zum Bereich der Politik. Dagegen ist nichts einzuwenden, soweit es um die Frage des
Vertrauens in eine bestimmte Person geht. Es besteht aber ein grof3er Unterschied zwischen
personlichen Beziehungen schlechthin und dem Ausniitzen dieser Beziehungen fiir Zwecke der
Intervention oder gar des Druckes. Politisch Machtige haben eine gewisse Tendenz, Abhingigkeiten
herzustellen und auf dieser Grundlage an die Emotionen der Betroffenen zu appellieren. Dieser
Tendenz mufd eine klare Haltung des Verfassungsrichters im Sinne eines "bis hierher und nicht
weiter" entgegenstehen. VVor die Alternative gestellt, ob sich der Verfassungsrichter seinem
Gewissen entsprechend verhalten oder ob er sich gegentiber den Machtigen gefillig zeigen soll, gibt
es nur eine richtige Losung. Dabei ist noch festzuhalten, dafs der Unmut der Michtigen sich
keineswegs in offenen Drohungen ausdriicken muf3; es geniigt unter Umstinden eine deutlich zur
Schau getragene MiR3billigung im gesellschaftlichen Bereich. Das muf ein Verfassungsrichter
aushalten konnen.

Die Kompetenzen der Verfassungsgerichte bedingen fast notwendigerweise einen Eingriff in
den politischen Bereich. Das gilt insbesondere fiir den Bereich der Gesetzespriifung. So betrachtet
macht es wenig Sinn, von "political questions” zu sprechen, weil jede Gesetzespriifung (aber auch
noch andere Akte eines Verfassungsgerichts) schon vom Verfahrenstyp her in die Politik
hineinreicht. Gemeint ist freilich mit dem Begriff "political question™ etwas anderes. Es geht im
wesentlichen darum, ob das Verfassungsgericht auch dort eingreifen soll, wo es mehrere denkbare

Losungen gibt. Hans KELSEN hat diese Frage ganz eindeutig verneint. Sein Standpunkt laf3t sich
im wesentlichen dahin zusammenfassen, daf3 vor allem im Bereich allgemein gefa3ter Wertungen
nur der Gesetzgeber zur Entscheidung berufen ist. Wortlich sagt er in seinem beriihmten Vortrag
iber Wesen und Entwicklung der Staatsgerichtsbarkeit vor der Vereinigung der deutschen
Staatsrechtslehrer (Prag 1928):

"...., S0 bedeutet die Delegation von Gerechtigkeit, Freiheit, Gleichheit, Billigkeit, Sittlichkeit
usw. mangels einer naheren Bestimmung dieser Werte auch nichts anderes, als dafy der Gesetzgeber
wie der Gesetzvollzieher ermachtigt werden, den ihnen durch Verfassung und Gesetz gelassenen

Spielraum nach freiem Ermessen zu erfillen.”
Dies bedeutet in dem Zusammenhang, in dem es gesagt wurde, eine Absage an eine
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weitreichende verfassungsgerichtliche Judikatur auf dem Gebiet der Grundrechte.

Der osterreichische Verfassungsgerichtshof hat sich in seiner Grundrechtsjudikatur lange Zeit
auf dieser Ebene bewegt. Die heutige Judikatur hat sich weitgehend davon entfernt. Dies konnte
nicht ohne Kritik sowohl aus dem Bereich der Politik als auch aus dem Bereich der
Rechtswissenschaft abgehen.

Eines allerdings muf} festgehalten werden: Es kann politisch durchaus brisante Fragen geben,
fir die es bei verniinftiger und fundierter Betrachtung nur eine richtige Lésung gibt, die
voraussetzungsgemafd irgendeine der in der Politik ma3gebenden Krafte verargert. In einem solchen
Fall darf das Verfassungsgericht keineswegs auf die Wahrnehmung seiner Funktion verzichten.

Nicht zu bestreiten ist es, da} der einfache Gesetzgeber einen Spielraum hat, innerhalb dessen
er auch einander ausschliefdende Regelungen treffen darf; die Frage ist, wie die Grenzen dieses
Spielraumes zu ziehen sind. Besonders im Bereich des Gleichheitsgrundsatzes spielt diese Frage
eine grofe Rolle.

2. Judikatur des osterreichischen Verfassungsgerichtshofes zur Enteignung als Beispiel
fiir den Wandel des Grundrechtsverstandnisses

Typisch fiir die zunichst sehr zuriickhaltende Judikatur des osterreichischen
Verfassungsgerichtshofes in Grundrechtsfragen ist das Erkenntnis des Verfassungsgerichtshofes
vom 13. Dezember 1928, Slg. Nr. 1123. Es ging darin um das "allgemeine Wohl" als VVoraussetzung

der Enteignung. Die anfechtende Partei in diesem Verfahren hatte behauptet, daf ein Gesetz nicht
dem allgemeinen Wohl diene und daher die VVoraussetzung fir eine Enteignung nicht gegeben sei.
Dazu sagte der Verfassungsgerichtshof:

"Die Anfechtung bekampft nun entschieden das VVorhandensein dieser VVoraussetzung; sie
behauptet, dafy die im Mietengesetze enthaltenen Einschrinkungen nicht dem allgemeinen Wohle,
sondern nur dem Wohle der Mieter und nicht einmal aller Mieter dienen. Demgegeniiber muf auf
das nachdriicklichste betont werden, daf3 sich der Verfassungsgerichtshof in eine Erorterung dieser
Frage nicht einlassen kann. Das allgemeine Wohl oder das allgemeine Beste ist ein juristisch gar
nicht fafdbarer Begriff, es ist ausschliefdlich Sache des Gesetzgebers, das VVorhandensein dieser
Voraussetzung festzustellen, welche sowohl in dem zitierten § 364 ABGB als in dem folgenden die
Enteignung regelnden § 365 enthalten ist. Es besteht geradezu die Hauptaufgabe der gesetzgebenden
Korperschaften darin, sich iber den Wert der vielfach entgegenstehenden Interessen eine Meinung
zu bilden, das nach ihrer Ansicht hohere Interesse zu begiinstigen oder zwischen widerstreitenden
Interessen ein Kompromif3 zu schlieRen. Der Verfassungsgerichtshof mufd es aber entschieden
ablehnen, in einer solchen Frage eine Meinung zu aufdern.”

Schon 1949 (Erkenntnis vom 1. Oktober 1949, Slg. 1853) riickte der Verfassungsgerichtshof
von diesem Standpunkt ab und erklrte sich fiir zustandig:

"Die Priifung und Beurteilung der Frage aber, ob eine Enteignung dem offentlichen Wohle
dient und daher verfassungsmafiig zulassig ist oder nicht, obliegt im Rahmen ihrer
verfassungsgesetzlich festgelegten Zustandigkeiten den Gesetzgebern des Bundes oder der Lander
unter der nachpriifenden Kontrolle des Verfassungsgerichtshofes.”

Ein weiterer Schritt wurde mit dem Erkenntnis vom 3. Dezember 1980, Slg. 8981 gesetzt. Darin
sprach der Verfassungsgerichtshof aus, in der verfassungsrechtlichen Eigentumsgarantie sei auch die

Riickgangigmachung der Enteignung fiir den Fall grundgelegt, dafy die enteignete Sache dem vom
Gesetz als Enteignungsgrund genannten 6ffentlichen Zweck nicht zugefiihrt wird.
3. Verfassunagsgerichtsbarkeit und Rechtswissenschaft




Hans KELSEN hat sehr deutlich zwischen Rechtsanwendung durch das zustiandige Organ und
rechtswissenschaftlicher Betrachtung unterschieden. Das hat aber Kritiker der Judikatur des
osterreichischen Verfassungsgerichtshofes keineswegs daran gehindert, die Art und Weise der
Rechtsanwendung durch den Verfassungsgerichtshof anhand von rechtswissenschaftlichen
Uberlegungen zu kritisieren. Dies ist auch durchaus legitim, denn bei aller notwendigen Trennung
von Rechtsanwendung und Rechtswissenschaft miissen sie sich doch gegenseitig befruchten. Stehen
sie beziehungslos nebeneinander, so fiihrt dies auf der einen Seite zu Kritiklosigkeit, auf der anderen
Seite zu einem wirklichkeitsfernen Schweben in abstrakten Spharen.

Nur gibt es nicht eine Rechtswissenschaft, sondern es gibt durchaus unterschiedliche
rechtswissenschaftliche Positionen. Die Vertreter dieser Positionen belegen einander mit
Vorwirfen, wobei im Zentrum der Begriff der Wissenschaftlichkeit tiberhaupt steht. Man kann
Rechtswissenschaft nicht mit Methoden der Mathematik betreiben, umgekehrt aber kann man nicht
aus Rechtswissenschaft reine Wertphilosophie machen. Beide (entgegengesetzten) Vorwiirfe gibt es.
Zwischen der Reinen Rechtslehre Hans KELSEN’s und dem Stil der Rechtswissenschaft, wie er in
der BRD vorherrscht, liegen Welten.

Das Verfassungsgericht wird daher immer in Gefahr sein, von der einen oder anderen
rechtswissenschaftlichen Richtung kritisiert zu werden. Das muf$ in Kauf genommen werden.
Fraglich ist lediglich, wie intensiv die Begriindung der Entscheidungen sich mit méglichen
rechtswissenschaftlichen Positionen auseinanderzusetzen hat. Manche Entscheidungen im
europaischen Bereich lesen sich wie rechtswissenschaftliche Abhandlungen, andere wieder bestehen
aus blofsen Behauptungen. Beides ist unangebracht. Natiirlich sind Beratungen eines Gerichtshofes
kein Seminar einer Universitit. In einem solchen Seminar wird auch nicht abgestimmt. Der
Unterschied sollte aber nicht so grof8 sein, daf3 man auf nachvollziehbare Begriindungen tiberhaupt
verzichtet und lediglich Behauptungen aufstelit.

4. Probleme der Verfassungsinterpretation

Die Aussage, daf3 die Frage nach der richtigen Interpretationsmethode kontroversiell ist, gehort
zum Bereich des Banalen. Im Rahmen der Verfassungsinterpretation bestehen allerdings deshalb
grofRere Probleme als bei der Interpretation einfacher Gesetze, weil Verfassungen sehr haufig mit
allgemeineren Formulierungen operieren als einfache Gesetze. Dies gilt besonders fiir den Bereich
der Grundrechte. Daher auch die geradezu dngstliche Ablehnung klangvoller wertgeladener Begriffe
in den Schriften Hans KELSENSs.

Bei jeder Interpretation, aber besonders bei der Verfassungsinterpretation, muf
gewissermafien mitgedacht werden, was nicht schwarz auf weifd geschrieben, sondern
offenbar vorausgesetzt ist. Was man in diesem Sinn noch als vorausgesetzt ansehen darf und was
nicht, stellt ein besonders wichtiges Problem dar, an dem sich die Geister scheiden. Die Fronten
verlaufen nicht anders als in der unter 3. dargestellten Problematik.

Ein besonderes Problem im Rahmen der Verfassungsinterpretation ist die
sogenannte verfassungskonforme Interpretation von Rechtsvorschriften, die unterhalb der
Verfassungsstufe stehen. Sie ist zweifellos legitim, solange ihr der Wortlaut der betreffenden
Vorschrift nicht erkennbar entgegensteht. Das Umdeuten von eindeutig formulierten Texten in einer
verfassungskonformen Interpretation ist schon eine problematische VVorgangsweise. Dies zeigt sich
vor allem dann, wenn die zur Handhabung der betreffenden Rechtsvorschriften kompetenten Organe
nicht an die Interpretation des Verfassungsgerichtshofes gebunden sind. Der 6sterreichische
Verfassungsgerichtshof ist derzeit mit einer solchen Problematik konfrontiert. Er hat in einer
konkreten Rechtssache sich dahin geaufert, wie eine bestimmte Rechtsvorschrift von
den ordentlichen Gerichten in verfassungskonformer Auslegung verstanden werden sollte. Die




ordentlichen Gerichte sind nun aber zum Teil nicht bereit, der Rechtsauffassung des
Verfassungsgerichtshofes zu folgen; sie sind auch nicht an diese gebunden. Letzten Endes wird es
Sache des Obersten Gerichtshofes sein, sich fiir den einen oder den anderen Standpunkt zu
entscheiden.

5. Probleme aus dem Gemeinschaftsrecht

Es gibt wohl keinen Mitgliedsstaat der Europiischen Union (EU), bei dem nicht durch diese
Mitgliedschaft verfassungsrechtliche Fragen aufgeworfen worden wiren. In manchen Staaten (BRD,
Frankreich) sind diese Probleme durch einen Akt des Verfassungsgesetzgebers gelost worden. In
Osterreich wurde der Beitritt als Gesamtinderung der Bundesverfassung gewertet und der
Volksabstimmung unterzogen. Die Rechtsordnung der EU laf3t sich nicht in den Stufenbau der
osterreichischen Rechtsordnung einordnen. Es hat sich daher die Auffassung herausgebildet, daf3
Gemeinschaftsrecht und nationales Recht nebeneinander stehen, allerdings mit dem Vorrang des
Gemeinschaftsrechts. Fragen der Interpretation des Gemeinschaftsrechts sind im allgemeinen keine
verfassungsrechtlichen Fragen. Dies gilt insbesondere fiir die Entscheidung der Frage, ob der
Anwendungsvorrang zum Zuge kommt oder nicht. Ausnahmsweise kann sich doch eine
verfassungsrechtliche Problematik ergeben, aber sie ist eher als atypisch anzusehen.

6. Européische Menschenrechtskonvention

In Osterreich steht die Europaische Menschenrechtskonvention samt inren Zusatzprotokollen
im Rang eines Bundesverfassungsgesetzes; sie ist in der Judikatur genauso unmittelbar anzuwenden
wie jedes national normierte Grundrecht. Wenngleich die Entscheidungen des Europaischen
Gerichtshofes fiir Menschenrechte in Stra3burg nur im Einzelfall bindend sind, bemiiht sich der
Verfassungsgerichtshof, dieser Judikatur zu folgen. Das bedeutet die Anerkennung des Prinzips der
Verhaltnismafsigkeit bei allen Eingriffen in Grundrechte. Schwieriger verhilt es sich schon mit der
vom Stra3burger Gerichtshof vertretenen Auffassung, die Grundrechte bedeuteten auch

Schutzpflichten des Staates fiir die den Grundrechten immanenten Werte. Der
Verfassungsgerichtshof hatte bisher nur auf dem Gebiet des Versammlungsrechts Gelegenheit, sich
dieser Auffassung anzuschliefen.

Pe3rome

1. KoHCTUTYMOHHAS OCTHLHSA U MOJUTHKA

To4YKM CONPUKOCHOBEHMS MEXIY KOHCTUTYLIMOHHOM IOCTUIIMEN U MOJUTUKOMN CYIIECTBYIOT KaK
MUHUMYM B IBYX c(epax: B chepe Ha3HaueHUsI KOHCTUTYIIMOHHBIX Cyael U B chepe MOTHOMOUMIA
KOHCTUTYIIMOHHBIX Cy/I0B. PacnpocTpaHeHHBIN MOYTH MOBCIOAY MOPSIIOK HA3HAYCHUS
KOHCTUTYIIMOHHBIX Cy/iel 00yClIOBIMBAeT OoJiee M1 MEHEe TECHOE COIPUKOCHOBEHUE CYeH ¢
NoJUTHYECKOU cepoid. [IpoTuB 3TOro HEb3s1 BO3pa3UTh B TOM Mepe, B KaKOW pedb UIET O JOBEPHH
10 OTHOILIEHUIO K KOHKPETHON JTMYHOCTU. OHAKO eCTh OO0JbIIas pa3HUIIA MEXAY JINYHBIMU
B3aMMOOTHOIIEHUSAMH U UX UCIOJIb30BAHUEM C IEJIbI0 BMEIIATEIbCTBA B JIEATEIbHOCTh
KOHCTUTYIIMOHHOTO CYJIbU WX JaBjieHus Ha Hero. [Iogo6HbIM ycTpeMiIeHUIM He00X0IMMO
MIPOTHUBOMNOCTABUTH YETKYIO MO3UIIMI0 KOHCTUTYIIMOHHOTO CY/IbH, 3aKItoUaronlytocs B popmyre "10
ATOTO MyHKTa U He 00JbIe".

OcymectBinenue nonHoMouHuit Koncrurymuonsoro Cyia nmpakTHUECKH B 00s13aTEIbHOM
MOPSAJIKE MOIpa3yMeBaeT BMEIA-TeILCTBO B 00JIACTh MOJUTHKU. ITO OTHOCUTCS, B OCOOEHHOCTH, K
YCTaHOBJICHHIO KOHCTUYIITMOHHOCTH 3aKOHOB. C 3TOW TOYKH 3peHUsI OECCMBICIIEHHO TOBOPUTH O
"monmutrdeckux Bompocax" ("political questions"), MOCKOIBKY JTF000€ ONpeiesieHne KOHCTUTY-
LIMOHHOCTH 3aKOHOB (Tak e Kak 1 uHble akThl Koncturynuonnoro Cyza) yxe mo camoi
npoueaype pa3oupareabcTBa O3HaYaeT MPOHUK-HOBEHUE B MONUTHUKY. [loaTOMY o nmoHsTuem
"MOJMTHUYECKUX BOMPOCOB" CleAYyeT MOAPa3yMeBATh YTO-TO APYroe, a MMEHHO: BOIIPOC O TOM,
nomxeH 1 Koncrurynnonusnii Cy BMEIIMBATHCS, €CIIM HATMYECTBYET BOZMOKHOCTh BBIOOpA




OJIHOTO U3 MHOTHX PELICHHIA.

2. lIpakTnka Koncruynnonnoro Cyna ABCTpHH IO BONIPOCY 00 OTHYKAEHHH HMYIIeCTBA
KAaK CBH/AETEJIbCTBO IePEeBOPOTA B IOHU-MAHMHU BOCIIPUATHS OCHOBHBIX IIPaB

Tunuunas ans ascrpuiickoro Koncrutynnonnoro Cyzaa caep-x aHHasi IO3ULHS B OTHOLIEHUH
BOIIPOCOB, KACAIOIIMXCSI OCHOBHBIX MPaB, B YaCTHOCTH, OTPEIeNICHUs MOHITHA ""00I1eCTBEHHOTO
6nara", (cM. mocranoBinenue Koncrurynnonnoro Cyna ot 13 gexaOpst 1928-ro rona N 1123), yxxe B
1949-om roay noasepriack nepecMoTpy (mocranosieHue oT 1 oktaops 1949-ro roma N 1953). A B
nocra-HoB-neHnu Cyna ot 3 gexabpst 1980-ro rona N 8981 ycranaBnuBanoch, 4To
KOHCTUTYIIMOHHO-TIPaBOBbIE FapaHTHUH COOCTBEHHOCTH MOJIpa3y-MeBalOT TakKe U 00paTUMOCTb
OTUYXXIECHMSI B TOM Cllydae, €CJIM OTUYKACHHOE UMYILIECTBO HENb3s NOJIBECTHU 0] yKa3aHHBIN B
3aKOHE B KAUECTBE OCHOBAHUS JIJISl OTUYXICHUS IMyOINYHbII HHTEpEC.

3. KoHCTHTYIHMOHHAS IOCTHLHSA M NIPABOBEACHHE

Kputuka Koncturyuronnoro Cyna ¢ TOYKH 3p€HHUs] TPaBOBOM HAYKH BIIOJIHE JIETUTHMHA,
MOCKOJIbKY TIPU BCEM HEOOXOAMMOM pa3rpaHMYCHUN PABONPUMEHEHUE U IPABOBEICHUE TOJKHBI
B3anMooboramarhcs. Eciau oHu cTaTUYHBI IO OTHOLIEHUIO APYT K APYTY, TO 3TO BEJIET, C OAHON
CTOPOHBI, K OTCYTCTBHIO KaKOW-JINOO KPUTHUKH, a C IPYTOil CTOPOHBI, K JaIEKOMY OT peaiuil moyiery
B a0CTpaKTHBIX cepax.

4. IIpobaembl ToakoBanusi KocHrutyunu

[Tpu 1r060M TOTKOBaHUM, HO OCOOCHHO MPHU TOJKOBAaHUU KOHCTUTYIINH, B ONIPEETICHHON Mepe
CIIEYeT Moipa3yMeBaTh TO, YTO HE HAIMCAHO YEPHBIM 110 O€JI0MY, OJJTHAKO CO BCEH 0UEBUIHOCTHIO
MPEAYCTAHOBJIEHO. UTO B 3TOM CMBICIIE CYUTATh IPETYCTAHOBIEHHBIM, a YTO - HET, SIBISETCS
0c00EHHO BaXXKHOM MPOOIEMOH.

5. IIpo6Js1eMbI €BpPOMECKOro NpaBa

MBI HCXOUM U3 TOTO, YTO €BPOIENCKOE TPaBO U HALIMOHAIBHOE IIPABO HAXOISATCS PAIOM,
pazyMeercs, eBpONEHCKOe MTPaBO UMEET MPEUMYIIECTBO NIepe HallMOHaIbHbIM. Kak npasuiio,
BOIIPOCHI TOJI-KOBAHUS €BPOINEHCKOT0 MpaBa HE SIBISIFOTCS KOHCTUTYLIMOHHO-ITPaBOBBIMU
Bonpocamu. OcCOOEHHO 3TO KacaeTcsi BOIPoca MPEeUMy-1eCTBEHHOTo MpuMeHeHus. B
UCKJTIOUUTENIBHBIX CIy4asiX KOHCTU-TYLIMOHHO-TIPaBOBasi Mpo0IeMaTHKa MOXKET HAJIM4eCTBOBATH,
OJIHAKO €€ CIEeAYyeT pacCMaTpUBaTh CKopee Kak HeTUnu4Hyro 111 Koncrurynmonnoro Cyna.

6. EBponeiickas KonBeHuus 0 3amure nNpas 4eJI0BeKa M OCHOBHBIX CBO0OJ

B Arctpun EBporneiickass KoHBEHIHS 0 3alIMTe MPaB YeJIOBEKAa U OCHOBHBIX CBOOO 1
JOTIOJTHUTEbHBIE TPOTOKOJIBI K HEH MMEIOT PaHT (hefiepaibHOro KOHCTUTYLIMOHHOTO 3aKkoHa. Cyabl
00s13aHbl IPUMEHSATH €€ TaK K€ HEMOCPEICTBEHHO, KaK U JII000€e 3aKperyieHHOE B HAIMOHATIbHOM
3aKOHE OCHOBHOE NpaBo. Eciu B 0TAENBHBIX cilydasx nocraHoBieHus Esponelickoro Cyna no
IpaBaM YeJIOBEKa UMEIOT 00s3aTeNbHbIN XapakTep, To Konctutynnonnsiit Cy mpuiiaraet yCuius,
9TOOBI CJIe10BaTh UM. DTO 03HAYAET, B YACTHOCTH, IPU3HAHNE MPUHIIAIIA COPA3MEPHOCTH MIPH
BMEIIATEIbCTBE B OCHOBHBIE IIPaBa.

I'.T'. ApyTionsin
Mpencenareanr KC PA, 1.10.H.

JIOTUKA PA3ZBUTUA CUCTEMBI KOHCTUTYIHIMOHHOI'O ITPABOCYIUA:
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OIIbIT X ITEPCIIEKTHUBbI

BekoBoii onbIT (hYHKIIMOHUPOBAHUS CTICIIHAIM3UPOBAHHON CUCTEMBI Cy/1Ie0HOTO
KOHCTUTYIIMOHHOTO KOHTPOJISI B MUPE MOKA3bIBAET, YTO IVIABHAS 33/1a4ya KOHCTUTYLIHOHHOTO
MpaBOCYAUS — CIOCOOCTBOBATh (POPMUPOBAHHUIO TAKON CHCTEMBI TOCYAapCTBEHHOM BIIacTH, B
KOTOPO rapaHTUPOBAHHBI BEPXOBEHCTBO KOHCTHTYIIHH, 3alIMTa HEOTHEMIIEMBIX TIPaB U CBOOO]T
4esoBeKa, CO3/1aHbl HEOOXOAUMBbIE MPEATNOCHUTKY I YCTOHYUBOTO U AMHAMUYHOTO Pa3BUTHS
o0IecTBa Ha OCHOBE MIPUHIIUIIOB pa3/ieJIeHs], NU30UPAEeMOCTH U MOAOTYCTHOCTH BIIACTEH,
BEPXOBEHCTBA IIPaBa, I/ie MPeoA0JIeHbI PEBOJIOIHOHHOCTh U MIPOLECC OIePeKaAoIIero
HAKOIJICHUS] OTPULATEILHOI 001IeCTBEHHOM YHEPIruU. DTH 337a4i pa3peIIuMbl, €CIu
OMUPAIOTCS Ha IITyOOKOE U MHOTOCTOpPOHHEE U3yUeHUE OOIIECTBEHHOM MPAKTUKU U UCTOPHUYECKOTO
OMbITa KOHCTUTYILIMOHHOTO KOHTPOJIS, @ TAKKE HAYYHOTO OCMBICIIEHUS HEKOTOPBIX
(byHIaMEHTaJIbHBIX TEOPETUKO-METOA0JIOTMUYECKHUX acCleKTOB JalbHEHUIIEro COBEPIICHCTBOBAHUS
CUCTEMbI KOHCTUTYLIMOHHOT'O MPABOCYIUS.

[Ipexe Bcero HE0OOXOAMMO PaCKPHITh OCHOBHBIE TPeOOBaHUS K (HOPMHUPOBAHUIO IIEITOCTHOM
CUCTEMbI KOHCTUTYLIMOHHOT'O MpaBoCyius B HOBOM, X XI Beke, Ha OCHOBE U3y4YEHUsI BEKOBOTO
OTIbITa CYI€0HOTO KOHCTUTYLIMOHHOTO KOHTPOJIS, UMEIOIIUXCS PAa3IMYHBIX MOJIETICH, BBISIBICHUS
O0COOCHHOCTEH MEePEXOqHBIX MEPUOJIOB, a TAKXKE HA OCHOBE CPABHUTEILHOTO aHATN3a TCHACHIINN
KOHCTUTYIIMOHHOTO pa3BuTus B Mupe. [Ipobiiema 3akiitouaeTcst B TOM, UTO KOHCTUTYLIHOHHOE
MIPABOCYANE — 3TO PE3YNIBTAT PA3BUTHUSI HAYYHON MBICITU M OOIIECTBEHHOU MPAKTUKH B JBAAIIATOM
BEKe, & MHOTHE TEOPETUYECKUE U MPAKTUYECKUE BOIIPOCHI B 3TOM 00J1aCTH HYKAAIOTCS TI1y00KOT0o
AQHAIUTUYECKOTO OCMBICTICHUS i CHCTEMHOTO 0000IIIECHNS.

HeoOxonumo, Takke, paccMaTpuBaTh KOHCTUTYIIHOHHOE MPABOCYIUE HE TOJIBKO Cyry0o ¢
TOYKH 3PSHUS OCYIIECTBIICHUS CyIeOHON (DYHKITUU, HO U C TTO3UIIMU PeaTn3alliy BIACTHBIX
GyHKIUH, 00111eCTBEHHO-TOCYIapCTBEHHOTO YIIPaBIEHUS U MpaBa Hapoa Ha HEMOCPEICTBEHHOE
OCYILIECTBJIEHNE I'OCYIapCTBEHHOM BiacTU. Ha 3TOl OCHOBE Ba)KHO aHAJIM3UPOBATh PA3JIMUYHbIC
MOJEJIM KOHCTUTYLIHOHHOTO KOHTPOJIS, TO-HOBOMY PAaCKPBIBATh BHYTPEHHIOIO JIOTUKY
(hOopMUPOBaHUS U PA3BUTHUS €BPOMEHCKOIN CHCTEMbI KOHCTUTYIIHOHHOTO MTPABOCY/IHS.

[TpuHnMNUanEHOE 3HAYEHHUE, Ha HAIIl B3TJIS, UMEET METOAO0JIOTHYECKHI MOAX0/ K poliaeme
PaCKpBITUSI CACTEMHOT0 XapakTepa (pyHKIHMOHUPOBAHUS KOHCTHTYIITMOHHOTO KOHTPOJIsL. UTo e
co0o¥ TpeICcTaBIIsIeT KOHCTUTYIIMOHHBIN KOHTPOJIb Kak cuctema? OQ4eHb 4acTo B JTUTEPATYPE ITOT
BOIIPOC MPOCTO 00XOJIAT MOTIAHUEM WIIH OTOXAECTBISIOT C CyJeOHON crucTeMoit
KOHCTUTYIIHOHHOT'O KOHTPOJIL. XOTeJI0Ch Obl 0CO00 BBLACTUTH /IBa MPUHIUIHAIBHBIX MOMEHTa. Bo-
MEPBbIX, KOHCTUTYLIUOHHBIN KOHTPOJIb, KaK LIEIOCTHAS! CUCTEMA, HE OTPAHUYHUBAETCS TOJIBKO
pamkamu cyneoHoro KoHTposst. 6o ciaenyetr uMeTh B BULy TakKe M (PYHKIIMOHAJIBHYIO POJIb
3aKOHO/IATENbHON M UCIIOJHUTEIBLHOM BacTel, MOPSAI0K U TPAIULUUA COXPAHEHUSI HDAaBCTBEHHBIX,
HallMOHAJIBHBIX U JYXOBHBIX LIEHHOCTEN. BO-BTOPBIX, KOHCTUTYLIHOHHBIN KOHTPOJIb KaK CUCTEMA,
KaK COBOKYITHOCTB CJIOKHBIX M TPEOYIOIIMX TAPMOHUYHOTO (PYHKIIMOHUPOBAHUSI OPTAHOB,
MMEIOIINX Pa3HbIE IPABOMOYUS, MOKET CYHIECTBOBATh U PE3YNIbTATUBHO JIEMCTBOBAThH TOJBKO MPU
HAJTMYUU ONPEACTCHHBIX MPEAMOCHUTOK. V3 HIX HE0OXOUMO BBIICTUTh KOHCTUTYIIHOHHOE
yHopsiioueHHe 00IECTBEHHBIX OTHOIIECHUH, 3aKpEeIIeHnEe JEMOKPATHUECKUX IPUHIIUIIOB Pa3BUTH
obrmiecTBa (BO BpeMsi PEBOJIIONHIA WM MPU IUKTAType JAHHOW CUCTEME HET MECTa), He3aBUCUMOCTh
KOHTPOJIsI, €r0 BCEOOBEMITIOIINIA XapaKTep, TOCTYIHOCTD WieHaM OOIIeCcTBa, INTaCHOCTh
KOHCTUTYIIMOHHOTO KOHTPOJIS U T. [I.

KpaeyronbHoe 3HaueHre UMeeT 00ecredeHue eJI0CTHOCTH CUCTEMBI, YeTKON
(YHKITMOHATTFHOW B3aMMOCBSI3U MEKy €€ OCHOBHBIMH 3BE€HBSIMHU, PAIlMOHATILHOE B3aNMO/ICHCTBUE
npu obecrieyeHN cOaTaHCUPOBAHHOCTU CHCTEMBI B TUHAMUKE, a TAK)KE€ HHCTUTYLIMOHAIIbHAS
FapMOHUYHOCTH CUCTEMBI KOHCTUTYLIMOHHOT'O KOHTPOJisA. 3yueHue MexayHapoaHOTO OIbITa
¢dbopmupoBanus U QYHKIMOHUPOBAHUS CUCTEMbI KOHCTUTYLIMOHHOTO KOHTPOJIS B TeueHNH XX Beka,



a TaKKe CIOXKUBIICHCS CUTYallMH B CTPaHAX MOJIOJOM JEMOKPATHUH HATJISAHO MOKAa3bIBAIOT, UTO, K
COYKAJICHUIO, MHOTHE TTPOOJIEMbI KOHCTUTYIIMOHHOTO KOHTPOJIS pACCMATPUBAIOTCS U PEIIAIOTCS
JTUCKPETHO, YTO B UTOTE HE MPUBOAMT K JKEJIAEMbIM pe3ylbTaTaM, K YCTaHOBJICHHIO 1€eCIOCOOHON
CHCTEMBI CAaMO3aIUThI OOIIECTBEHHOT'O OpraHu3Ma.

MupoBoe cooOIecTBO B HACTOAIIEE BPeMs BCTYIHIIO B HOBBIH 3Tall pa3BUTHS, KOTAa
JOMUHHUPYIOIIUMU CTAHOBSATCS, C OJJHOW CTOPOHBI, HEOTIPEIEIICHHOCTh, HEOOXO0IMMOCTh
MIEPEOCMBICTICHUS IICHHOCTHOW CUCTEMBI, C IPYTOM - B3aUMOCBSI3U U B3aUMOBIIMSIHUS, @ TAKXKE B
OTHOIICHUHU JEMOKPATUYECKHUX IIEHHOCTEH 1 00pb0e MPOTHB MEKYHAPOTHOTO TeppOpU3Ma U
Hacuius popMHUpYIOTCs 001IMe NOTpeOHOCTH U noaxoabl. [IoaToMy crucTeMa KOHCTUTYILITHOHHOTO
KOHTPOJIS KQXKIOM CTpaHbl JI0OJKHA COOTBETCTBOBATH OMPEIEIICHHBIM OOIIUM KPUTEPHSIM.
BrisiBneHue nocieqHux, HayyHblid aHanu3 1 GOpMHPOBaHHE CHCTEMbl KOHCTUTYIIHOHHOTO
KOHTPOJISI HeNPePbIBHOT0 (PYHKIIHOHUPOBAHMS - Oe30TiararenbHast He00X0aAUMOCTh. O0 3TOM
CBUETEIHCTBOBAJ TAKXKE BEC MPOIIECC aKTUBHOTO U TIIyOOKOT0 00CYXKI€HUS MTPOOIeMaTUKU
JAbHEUIIIETO Pa3BUTHSI CUCTEMBI CYIEOHOTO0 KOHCTUTYIIMOHHOTO KOHTPOJISI B MUPE,
opranuzoBarHoro B pamkax XII Kondepennnn Epponetickux Koncturynmonusix Cynos 13-16 mas
2002r.

MBI OJTHOCTRIO MO/IEPKUBAaeM BbhICKa3biBaHUE Ha 3ToM ¢dopyme [pencenarens ABCTpUicKOToO
Koncturynuonunoro Cyaa, rocnojginaa AjgaMmoBruya o ToM, 4To «KOHCTUTYLIMOHHAS IEMOKpaTHUS
SIBJISICTCSL HEOOXOAMMOM U OCHOBHOM CpeIoi 11 HOPMAJIBHOTO (PYHKITMOHUPOBAHHUS
KOHCTUTYIIMOHHBIX CyI0B”. MOKHO T00aBUTh TakxKe, 4TO 0€3 BHEPEHUS JEeCIIOCOOHOI CHCTEMBI
KOHCTUTYIIMOHHOTO TIPABOCYAMSI HE BO3MOXHO rapaHTUPOBATh KOHCTUTYLIHOHHYIO IEMOKPATHIO.

Hayunas Mpicip B 001aCcTH MUKPOOUOJIOTMH U MEAULIMHEI B MIOCJIEIHUE AECATUIICTHS Jana psij
CepbE3HBIX 0000MICHU, KOTOPBIE UCKIIOYUTEIHFHO BAKHBI U C TOYKU 3PEHUS CHCTEMHOTO H3y4eHUS
OCHOBHBIX IPUHIIMIIOB M MEXaHU3MOB BHYTPEHHEH caM03alIUThl OOIIECTBEHHOI'O OpraHu3Ma,
obecrieyeHns: CTa0MIbHOCTH KOHCTUTYIIMOHHO 3aKPETUIEHHOTO (PyHKIIMOHAIBHOTO paBHOBecus. K
YUCITY TOYTH aKCUOMATUYECKUX MPUHIIUIIOB OTHOCSITCS

e (QYHKIMOHUPOBAHNWE UMMYHHOI CHCTEMBI YEJIOBEKA, a TAKXKE IPYTUX CIOKHBIX
OMOJIOTMYECKUX CUCTEM OXBATHIBAET BECh OPraHU3M, UMEET HEPAPXUICCKUI U CaMOYIPABIISIEMBbIi
XapakTep;

e KaXJas KJIETKa OpraHu3Ma 00JagaeT OnpeaeIeHHBIMI PECYpCaMy CaMO3aIUThI, TIPU
HCYEepIaHUU KOTOPBIX BKJIIOUAIOTCS 3aIIUTHBIE CUCTEMBI APYTUX B3aUMOCBSI3aHHBIX CTPYKTYPHBIX
3JIEMEHTOB OPraHU3Ma;

e TJIaBHAsI MUCCUS UMMYHHOU CUCTEMBI — COXPAaHEHHE €CTECTBEHHOTO DallaHca 1
CTaOUJIILHOCTH BO BCEM OpraHU3MeE B IIEJIOM, TaK KaK HE BOCCTAHOBJIEHUE HApYyILIEHHOTO OajaHca
CTAHOBUTCS MPUYMHON HAKOIUICHUS OTPUIATEIIbHON SHEPTUU U UPPALIIOHATIBHOTO
BOCIIPOU3BO/ICTBA;

e (usnonornyeckuit 6amaHc, HEpBHAS M UMMYHHAs CHCTEMa OPTaHU3Ma HaXOIATCS B
COCTOSIHUM CTaOMJIbHON rapMOHUU;

e I00asi MaTOJIOTHUS AKTUBU3UPYET U BKIIOYAET B JCHCTBHE BCIO CHCTEMY CaMO3aIUThI;

e YHCJIO MIMMYHHOTOPMOHOB, CYIIIECTBYIOIINX BCET/1a B ONPEACIEHHOM KOJUYECTBE, B Cllydae
3aIIUTHOW PEAKIIUHN BO3PACTACT O HEOOXOAUMOTO JIJIsl TIOJTHOLIEHHOTO BBIMTOJIHEHUS 3al[UTHON
¢bynakuu. OIHAKO, €U 3alIUTHAs CIOCOOHOCTh HEIOCTATOYHA, AJI1 BOCCTAHOBJICHHS
(YHKITMOHATTLHOTO PABHOBECHSI, BOSHUKACT MMaTOJIOTUYECKAsl CUTYAIusl, TPEOYIoIas 3K30Ir€HHOTO
BMEIIATENbCTBA;

e Pa3BHUTHIM UIMMYHHBIM CHCTEMaM CBOMCTBEHHBI UeTKas quddepeHuanus u
PaIMOHAIBLHOCTh CaMO3AIlUThI, CTPOTH MOPSIOK IIeJIEHAPABIEHHBIX, 3aIIPOIPaMMHUPOBAHHBIX
JNEUCTBHI ISl COXpaHEHUS IIEIOCTHOCTH M TAPMOHUH KJIETOYHON CHCTEMBI U (DYHKIIMOHAIEHOTO
paBHOBECHSI OPraHU3Ma;

e J00asi JMHAMUYHO PA3BUBAIOIIASCS CUCTEMA JOJKHA UMETh aJeKBATHYIO MOJCUCTEMY



obecrieueHrs BHyTpeHHEH (PYHKITMOHAIIBHON COATAaHCUPOBAHHOCTH U CAMO3AIIUTHI;
e Joruka (pyHKIIMOHUPOBAHHUS UMMYHHOU CHCTEMBI 3aKITFOYAETCS B!

1. BBISIBJICHUH HAPYIIEHHOI'O PABHOBECHS;

2. OTIpe/ICIICHUH XapaKTepa HapyIICHUS U BEIOOPE TAKTUKH U «HHCTPYMEHTAPHHA~ JIJIs
MpeoI0JICHUs AucOananca;

3. HEIOIYIIEHUH HOBOI'O HAPYIIECHUS, IIPA BOCCTAHOBJIICHUU PAaBHOBECH.

OTH NpUHLIUIEI (POPMHUPOBATUCH B TCUYEHUU MUJUIMOHOB JIET, NApaJICNIbHO C Pa3BUTHEM
’KMBOTO Opranusma. YenoBeueckoe 0OIIECTBO CYIIECTBYET BCETO HECKOJIBKO THICSIYH JIET U, KaK
LEJIOCTHBIA OPraHu3M, KaK CJI0XHAasi CHCTEMA, €Ie HE TOCTUIJIO TAKOTO YPOBHS CTPYKTYPHOTO
coBepuIeHCTBUS U rapMoHuH. [Ipumep Tonbko XX Beka, yHecmiero 6osee 130 MUIUTMOHOB
YeJIOBEYECKHX JKU3HEN 13-3a OOLECTBEHHBIX KaTaKIM3MOB, IPKO CBUAETENBCTBYET O HATUYNUU
00IIECTBEHHON MMMYHHOM HEIOCTaTOYHOCTH. HecydaifHO Takke, YTO BOSHUKHOBEHUE UICH
KOHCTUTYLIMOHHOI'O IIPABOCYINS COBIANAET C IIEPUOJOM IIEPBOM MUPOBOM BOMHBI, & CAICTEMHOE €T0
pa3BUTHE CTAHOBUTCS PEAIBHOCTBIO I10CIIE€ BTOPOX MUPOBOM BOMHBI.

MEI cunTaeM, 4TO B ONPEAEICHHOW MEPE MOACO3HATENBHO YE€JI0BEUYECTBO MOAXOINUT K
(hOpMUPOBAHHIO KAYECTBEHHO HOBOI MMMYHHOM CHCTEMBI OOIIIECTBEHHOTO Opranu3Ma. Hauano,
KOHell U Becb XX BEK B LI€JIOM yOEIUTENbHO JOKA3bIBAJIN, UTO Bepa, TPAAUIINU, HDABCTBEHHbIE
HOPMBI, BCS IIECHHOCTHAsI CHCTeMa 001eCTBEHHOI0 NOBeAeHHU M Ipyrue MeXaHu3Mbl
CHCTEMHOM CaMO03alllUThI He 00eCIeYUBAH J0CTATOYHYIO 1€eCIIOCOOHOCTh TMHAMMYHOM
c0ATaHCHPOBAHHOCTH M YCTOMYHUBOCTH Pa3BUTHS 001eCTBA.

DaKTUYECKH, KOHCTUTYIHOHHBIH KOHTPOJIb CTAHOBUTCH CTEPKHEM HMMYHHOM CHCTEMbI
rpakIaHCKOro 001ecTBA U NPAaBOBOI0 rocy1apcTBa, a KOHCTUTYIIHOHHOE NIPABOCYAHe -
KPaeyroJibHbIM KaMHeM 3T0ii cucTeMbl. KOHCTUTYIIMOHHBINH KOHTPOJIb BBICTYIAET B chepe
“crep>KeK ¥ MPOTUBOBECOB”, a INIABHOM €ro0 3aJaueil sSBISIIOTCS 00Hapy:KeHue, OLleHKA 1
BOCCTAHOBJICHHE HAPYIIEHHOI0 KOHCTUTYIMOHHOI0 paBHOBecHs. KOHCTUTYIMOHHBIH
KOHTPOJIb He J0IyCKaeT HPPALMOHAJIBHOI0 BOCIIPOM3BOACTBA QYHKIMOHATBHBIX HAPYIICHU I
WIH HAKOIUIEHHUSI OTPUIIATEIHLHON 001IeCTBEHHOM YHEPrUM, KOTOPasi, Ha0Upasi KPUTHYECKYIO
Maccy, MoKeT PUBECTH K HOBOMY KayecTBY MOCPeICTBOM B3pbiBa. Ha mpakTuke - 310 BEIOOD
MEXy JHHAMHAYHBIM, 3BOJIOLMOHHBIM WIHA PEBOJIOLUOHHBIM pa3BUTHEM. O yHKIIMOHUPOBAHHE
LETIOCTHOW CUCTEMBI KOHCTUTYLIMOHHOT'O KOHTPOJISI IIPU3BAHA UCKIIFOYUTH PEBOIIOLIMOHHOCTD U
OOIIECTBEHHBIE KAaTaKJIU3MBI.

[Tpucymas nepexoHOMY NEPHOAY KPU3HCHAS CUTYyalusl HE TOJIBKO MOPOKIAET OOIIECTBEHHbIE
CTpecchl, TpeOYIOIIHe CIEIHATbHBIX CIOCOO0B UX MPEOAO0ICHNUS, HO U JJUKTYET CBOCOOpa3HbIN
MOJIXO/ K COXPAHEHUIO TMHAMUYECKOIO PaBHOBECHS B OOIIECTBE U 00ECIIEUCHUIO BEPXOBEHCTBA
KoncTuTtynuu. B Takux yclioBUsSIX KOHCTUTYLIHOHHBIA KOHTPOJIb, KaK Ba)KHEHIIasi COCTaBIISIFOIIAS
MMMYHHOMH CHCTEMBI 00IIECTBA, JOJKEH C(POPMUPOBATHCS U JEHCTBOBATh, YUUTHIBASI IPUCYILNE
3TOM cuTyaluu ocoOeHHOCTH. Ho riaBHOE TO, YTO M B JAHHOM CUTYAIlMM KOHCTUTYLMOHHBIH
KOHTPOJIb B LI€JIOM M, B YACTHOCTH, CYZ€OHBINI KOHCTUTYLIUOHHBIA KOHTPOJIb MOXET 3(h(HEeKTUBHO U
Ha/IeKHO (PYHKLIIMOHUPOBATH MPU HEOOXOIMMBIX U IOCTATOYHBIX TAPAHTUN HE3aBHCUMOCTH.

W B TeopeTruecKoM, U B IPAKTUUECKOM IUIaHE HYXJaeTcsl 0oJiee riyOOKOro pacKphITHs
CYTh MOHSATHS KHE3aBHCHMOCTh CHCTEMbI KOHCTUTYHHOHHOTO npaBocyaus’. OObIYHO 1O/ TAKOH
HE3aBUCHUMOCTBIO IO/Ipa3yMeBaeTCs OTCYTCTBUE BHEITHETO BO3ICHCTBUS Ha (DYHKIIMOHUPOBAHHE
cucreMsl. [Ipu Gosee nmocnenoBaTeIbHOM MOAXO0/I€ PACCMATPUBAIOTCA TaKXKe HEOOXOAUMBIE U
JOCTaTOYHBIEC PEANOCHUIKH 00eCIIeYeHUs] HE3aBUCUMOCTH CY1I€0HOT0 KOHCTUTYIIHOHHOTO
KOHTPOJIs. B 3TOM KOHTEKCTE BBIAEIAIOTCS (DYHKIIMOHAIBHbIE, THCTUTYLIUOHAIBHBIE,
OpraHMU3alMOHHbIE, MAaTEPUAIbHBIE U COLMANIbHBIE ACTIEKTHl HE3aBUCUMOCTH KOHCTUTYLIHOHHOIO
IIPaBOCYAMSL. DTHU ACHEKThI JOCTATOUHO MOJPOOHO U3YUEHBI B TUTEPATYpE.

Hawm nipencrapinsieTcst IpUHINITHATBEHO BaXKHBIM JPYTroi acleKT JaHHOH mpoOsiieMaTHKH. A
MMEHHO: HACKOJILKO CaMa CHCTeMAa pacnoJiaraer He00X0AUMbIM H 10CTATOYHBIM BHYTPEHHUM



NMOTEHIUAJIOM VISl OJTHOLEHHOT'0 CAMOCTOATEIbHOr0 GyHKIMOHUPOBaHus. Benp Bonpoc o
HE3aBHCHUMOCTH COBOKYITHOCTbh MHOTHX COCTABJISIOIINX. DTO KOMIUIEKC 3K30T€HHBIX M 3HJOTE€HHBIX
(bakTopoB, 6amaHC BO3AEUCTBUS KOTOPHIX JMHAMUYHO MEHSETCS.

[Tpu TakoM moaxoe K mpoOseMe Ha MepBbIi MJIaH BBIIBUTAETCS BOIIPOC O I[EIOCTHOCTH U
J1eecTioCOOHOCTH CUCTEMBI KOHCTUTYIIMOHHOTO IIPABOCYIUs, KOTOPBIE, B CBOIO O4Yepelb, 3ABUCAT OT
YPOBHSI KOHCTUTYIIMOHHBIX PellIeHUil, OT CTelleHH Pa3BUTHS MEXaHNU3MOB
BHYTPUKOHCTUTYIIMOHHOM CAaMO3aIIUThI.

B sTOM mnane nHTepeCcCHENIYI0 HHPOPMAIIUIO MOXKHO MOJTYYUTh IPU CPAaBHUTEIHHOM aHAIN3e
MIPAKTUKU KOHCTUTYLIMOHHOTO Pa3BUTHUS B Pa3IMYHbIX CTPAHAX MHUpa 3a nociennee croinerue. C
TOYKH 3PEHHUSI HALLIETO UCCIAEAOBAHUS MOKHO BBIJICJIUTh TPU dTamNa:

1. Dran nocTaHOBKH BOIPOCa 0 HEOOXOAMMOCTH (POPMHUPOBAHHUS LIETIOCTHOW CAMOCTOSTEILHON
CUCTEMBI BBISIBJICHUS, OLICHKN U BOCCTAHOBJIEHUS! HAPYLIEHHOTO KOHCTUTYLIUOHHOTO PaBHOBECHS U
OCHOBHBIX KOHCTUTYLIMOHHBIX IIPUHLUIIOB. /IaHHBIN 3Tall, HAYaBIIUCH C NIEPBBIX AecATUIeTud XX
BEKa, MPOI0JIKAJICS BIUIOTH /10 OKOHYAHUS BTOPOH MHUPOBOW BOWHBI M UMEII 0CO00 BaKHOE
3HAUEHUE NI CTPAaH KOHTUHEHTAIbHOM IIPaBOBOM CUCTEMBI, I/I€ 3aKOH - 3TO IO MOJUTHYECKOTIO
KOHCEHCYCa, BHE IIPSIMOM YBSI3KH C MPABOBBIM MPELEAECHTOM, U BEPOSTHOCTh NOSIBICHUS
HEIPABOBOI'0 3aKOHA HECPABHUMO BEJIHKA.

2. Bropoii atan oxBarbiBaeT 50-70-bie TOBI MPOIILJIOTO BEKa, KOTa MOCIe BTOPO MUPOBOI
BOMHBI B CUCTEME KOHCTUTYITMOHHBIX H3MEHEHUH, 0cOOeHHO BeAymux EBporeiickux cTpaH,
BayKHEilIlIee MECTO 3aHUMaJo (HOPMHUPOBAHHE LIETOCTHOM CHUCTEMbl KOHCTUTYIIMOHHOTO MTPABOCY AU
JUIsL yCUJICHUS TapaHTHI oOecrieueHrsi BEpXOBEHCTBA KOHCTUTYIMH. 3aCTyKMBAaeT BHUMAHUS U TO
00CTOSITENTLCTBO, YTO ATH J[BA 3TAla COBMA/IAIOT C PEaJIbHOCTHIO MUPOBBIX BOWH U 3a7jauu
COBEPILICHCTBOBAHMS KOHCTUTYLIMOHHBIX CUCTEM (POPMHUPOBAIIHCH C YIETOM HEOOXOAUMOCTH
MPEOI0JCHHS O0IIECTBEHHBIX KaTakIu3MoB. IMeHHO HeponmyieHne MoJ00HBIX KPU3UCOB U
HAJE)KHOE rapaHTHPOBAHUE BEPXOBEHCTBA IPaBa CTAJIM OCHOBOM JJIsl JAJIbHEHMILIErO Pa3BUTHUS
KOHCTUTYLMOHAJIN3MA.

3. Tperuii aTan 0XBaThIBAET MMOCIEAHNE ACCATHIICTHS U OTIMYACTCS UMEHHO TEM, YTO
MEXaHU3Mbl BHYTPUKOHCTUTYLIHOHHOW CaMO3aIlIUThl MPUOOPETAIOT CUCTEMHBIN XapakTep,
CO3JIAI0TCSI HEOOXOMMBbIE U JIOCTATOYHBIE MPEATIOCHUIKH I UX MOTHOLEHHOTO
(GYHKIIMOHUPOBaHUS. XOPOIIMMHU IPUMEPAMU MOTYT CIIYKHUTh HOBbIE KOHCTUTYLIUU MTOCIEIHETO
NECSITUIIETUS B CTPAHAX MOCTKOMMYHUCTHYECKOIO IPOCTPAHCTBA, a TAK)KE IKCIIEPTHBIE OLIEHKH
Benenmanckoli KOMUCCHM 0 KOHCTUTYLIMOHHBIM U3MEHEHHUSIM B PA3HbIX CTpaHax.

bonpuioil Hay4HBIM HHTEPEC IPEACTABIISAET, B IEPBYIO 04EPElb, CPABHUTEIIbHBIN aHAJIN3
KOHCTUTYIIMOHHBIX U3MEHEHUI MHOTHX CTpaH MHpa Ha TPETheM dTane, ocoO0eHHO 3a nocienuue 20-
30 ser. Hamm n3ydeHuns MOKa3bIBaIOT, YTO MPOCIIEKUBAKOTCS YCTOMUNBBIE TEHEHIIMH, UMEIOLIIE
BAJKHEMWIIEE 3HAUYECHHE JUIsl TOHMMAaHUS BO3PACTAIOIIEH POJIM KOHCTUTYILIMOHHOTO npaBocyausi. OHu
B OCHOBHOM 3aKJIFOYAKOTCS B TOM, UTO:

1. Bce 6osee TOMUHHUPYIOIIMMH CTAHOBSITCS IEMOKPATUYECKNE KOHCTUTYIIHOHHBIE [ICHHOCTH.
[TpuHIMTIBI IPABOBOTO, IEMOKPATHYECKOT'O TOCYAapCTBa MPHOOPETAIOT CUCTEMHBIN XapakTep.
KoHcTuTyIMOHHBIE M3MEHEHHUSI U TIONOJIHEHHSI HAIIPABJICHBI HA OTPAHUYEHHE BIIACTH, PACCEUBAHUE
MIOJINTUYECKON, IKOHOMUYECKON U aIMUHUCTPATUBHBIX CUJI U OAHOBPEMEHHO Ha YCUJIEHHE
rapaHTHi ¥ pacUIMPEeHNE BO3MOKHOCTEW HHCTUTYTOB CaMOYIIPaBIICHUS;

2. TOCTIeIOBATEIbHO KOHKPETH3UPYIOTCS (DYHKIIMOHAIBHBIEC TIOJTHOMOYHS HHCTUTYTOB
roCy/1apCTBEHHOU BJIACTH, U OHU MPUBOJISATCS B COOTBETCTBHE ¢ (DYHKUMSAMU BETBEH BIAacTH, a
TaK)K€ YKPEIUISIOTCS TapaHTUHU HE3aBUCUMOTO OCYIIECTBIIEHUS ATUX OJHOMOYHMIA;

3. mpuoOpeTaeT CUCTEMHBIN XapakTep cOaTaHCHPOBAHHOCTH ()YHKIIMOHATBHBIX,
IIPOTUBOBECHBIX U CIEP/KUBAIOIINX TOJTHOMOYNI;

4. (hyHKIMOHMPOBAHWE MHCTUTYTOB FOCY/IApPCTBEHHOMN BIACTH OOJbIIE Oa3upyeTcs Ha
IIPUHLMIIAX COTPYAHUYECTBA U B3aUMOAECHCTBHUS;



5. YCWJIMBAIOTCSI MEXaHU3MbI BHYTPUKOHCTUTYIIMOHHOM CaMO3alUThl, YKPEIUISIIOTCS TapaHTUH
KOHCTUTYLIMOHHOM CTaOMIBHOCTH;

6. 3aKpemisgercs HeJIOCTHbIH KOHCTUTYIIMOHHBIN MEXaHU3M BbISIBICHHUS, OLICHKH U
BOCCTAaHOBJICHUS HAPYIIEHHOTO ()yHKIIMOHATIBHOTO KOHCTUTYIIMOHHOTO OaaHca MHCTUTYTOB
BJIACTH;

7. yriayonsieTcs mporecc KOHCTUTYLHMOHAIU3AIMK O0IIECTBEHHBIX CUCTEM, OCHOBHBIE
KOHCTUTYIIMOHHBIE TpaBa U CBOOO/IbI UEIOBEKa U MPaXKAaHUHA TPUOOPETAIOT HEMOCPEACTBEHHO
NENUCTBYIOLIUI XapaKTep, YKPEIUISIOTCS KOHCTUTYLIMOHHBIE TAPAHTUU WX 3alUTHI;

8. MpuHIMI BEpXOBEHCTBA MpaBa MPUOOPETAET pealibHOE COAepKaHHUE, TPUBOSATCS B
COOTBETCTBUE OCHOBHBIE KOHCTUTYLIMOHHBIE IPUHIUIIBI U KOHKPETHBIE MEXAHU3MbI
KOHCTUTYIMOHHBIX PABOOTHOIIEHUH, YKPEIUIAIOTCSI TpeOOBaHUS K YCUJICHUIO KOHCTUTYIIUOHHON
OTBETCTBEHHOCTH;

9. mapanienpHO ¢ yrayOJeHueM MPaBOBOM TII00AIM3aIIMK HAOIIOAACTCS] YCTOMYMBBIN TTOUCK
MEXaHU3MOB COUYETaHHS YHUBEPCAIbHBIX IEHHOCTEH C HALIMOHATIBHBIMH OCOOCHHOCTSIMU;

10. MEXIyHApOIHOE MPaBO MPHUOOPETAET BO3PACTAIONIYIO POJIh B HAITMOHATBHBIX
MIPAaBOBBIX cUCTeMax. B KOHTHHEHTaJIbHOW IPAaBOBOH crcTeMe cynebHas npakTuka EBponeiickoro
CyJla 10 TIpaBaM 4eJIOBEKa B ONPEECICHHON Mepe CTAaHOBUTCS BAXKHEUIIUM NMPU3HAHHBIM
MIpEUEICHTHBIM UHCTUTYTOM. Y KPEIUISIOTCS OCHOBBI €IMHON EBpONECKOi CUCTEMBI
KOHCTHUTYITMOHAIM3MA, Uesl HaATOCy1apCcTBeHHON EBpomneiickoit KOHCTUTYIIHH TPUOOpeTaeT
pEeabHO OCYIIECTBISIEMBIN OOJHK.

DYHKIHOHAJIbHbIC H HHCTUTYIHOHAJIbHbIE ACIEKTHI COBEPLICHCTBOBAHUS CHCTEMbI
KOHCTHUTYLHIMOHHOT'O MPABOCY/IMSI B HOBOM ThICSYeJIeTUH, HA HAII B3IJIS/L, JOJKHBI
0a3upoBATHCH MMEHHO HA 3TH TEHACHIMH U CTATh ONpPede/AI0IUM 3BeHOM OJTHOLEHHOI
HMMYHHOH CHCTEeMBbI 001IeCTBEHHO-TOCY/IaPCTBEHHOI0 OPraHu3Ma.

O4eBUIHO, YTO KPUTEPHUATIBHBIE OCHOBBI KOHCTUTYIIMOHHOT'O MPABOCYAUS, B IEPBYIO OYEPEb,
0a3upPYIOTCS HA OCHOBHBIX KOHCTUTYIIMOHHBIX MPUHIUIIAX U HA TIPUBEJCHHBIX BBIIIE TCHICHITUIX
pa3BUTHUS KOHCTUTYLIMOHAIN3MA. MICX0s MIMEHHO U3 3TUX MO3ULMHI, 3aKOHOAATEIBCTBO YaCTO
yCTaHaBJIMBAET KOHKPETHBIE TPEOOBAHUS K PEIICHUSM KOHCTUTYIIMOHHBIX CYJI0B. B TO ke Bpems
OHHU B 0OJIbIIIEH Mepe OTHOCATCS K TEXHUKO-TIPOLIECCYaTbHBIM aClIeKTaM, YeM KpUTEPUATIbHBIM
OCHOBaM NPUHATHS PELLICHUI.

Jlna obecriedeHust MOAJTMHHON HE3aBUCUMOCTH U I€€CIIOCOOHOCTH KOHCTUTYLIMOHHOTO
MPaBOCYAMS Ha3pela TakKe HEOOXOIUMOCTh HE TOJIBKO BBIPAOOTKH CHCTEMbI KPUTEpHEB
KOHCTUTYIIHOHHOT'0 KOHTPOJIsl, HO ¥ pa3pabOTKH HEOOXOJUMBIX U IOCTATOUHBIX HHIAUKATOPOB
OLIEHKM KOHCTUTYLIHOHHOCTU KOHKPETHO IPaBOBOI cuTyanuu. /laBHO MpOLUIM T€ BPEMEHA, KOraa K
MIPaBOBOM HayKe MOAXOAUIIN KaK CUCTEeMe aOCTPAaKTHBIX MOHATHI. MBI BIIOJIHE COTJIaceH ¢
akajeMukoM HepcucsiHilieM, 4To mpaBo - 3TO MaTeMaTHka cBo0oabl. He X0TUM MexaHHuecKu
MOAXOJIUTH K IpobiieMe, adCo0TU3UPOBaTh CPaBHEHNE U BIACTh B KpaitHOCTH. OHAKO ¢
YBEPEHHOCTHIO MO’KHO KOHCTaTHPOBATh, YTO HOBOE THICSUEIICTHE IPEABSIBUT CBOU TPEOOBAHMS K
Pa3BUTHIO, B YACTHOCTH, HAYYHOT'O anmnapara KOHCTUTYHHOHHOTO ITPaBOCYUsI UMEHHO B 3TOM
HaIlpaBJICHUU.

KoHCTHTYUMOHHBII KOHTPOJIb SIBJISETCH CPEICTBOM H BO3MOKHOCTBIO COXPAaHEHU S
CTA0MJIBHOCTH 001IeCTBA MOCPEACTBOM O0ecrnedeHHs M0CIeJ0BATeIbHOCTH H HEeNPePbIBHOCTH
ero yHKuMOHUPOBAHMS. DTO U SBJISECTCS OCHOBHBIM KPUTEPHUEM JEHCTBEHHOCTH
KOHCTUTYLIMOHHOI'O KOHTPOJISL, UMEIOLIUM HCKIIIOUNTENBHO BaXKHOE 3HAYEHUE KaK AJIs
Pa3BUBAIOIIMXCSA, TAK U JUIS PA3BUTHIX IEMOKPAaTUYECKUX CUCTEM.

VYHuukanbHOCTh MUccu KoHctutynnonnoro Cyza 3akiato4aeTcs B TOM, YTO 3TO €AMHCTBEHHBII
OpraH rocy/1apCTBEHHO! BJIACTH, B MPSIMYIO 00s13aHHOCTh KOTOPOTO BXOAUT MOJAYUHEHHE MMOJIUTHUKH
MpaBy, NOJTUTUYECKHUX aKIU{ U PEIICHHI - KOHCTUTYIIHOHHO-TIPABOBBIM TPEOOBAHUAM U (popMam.

[IpenHazHaueHue crnenuaIn3upPOBAHHBIX HHCTUTYTOB CYI€0HOTO KOHCTUTYLIMOHHOTO KOHTPOJIS



3aKJII04aeTcs MUMEHHO B ToM, 4To KoHcturynuonnsiit Cyn yupexaaercs U QyHKIIMOHUPYET B LENSIX
3alIUThl OCHOB KOHCTUTYIIHOHHOTO CTPOsI, OCHOBHBIX IIPaB M CBOOOJI YesloBeKa U IpakJaHUHa,
o0ecrnieueHrs BEpXOBEHCTBA U NMPSAMOTo eicTBrs KoHCTUTYIUH, T. €. cOOMI0AeHUS 1 00ecTieyeH s
OCHOBHBIX IIOJIMTUYECKHUX U PABOBBIX LIEHHOCTEH, MPOBO3TJIAIIEHHBIX U TaPAHTUPOBAHHBIX
Koncrurynuei.

BoJbie Bcero uMeHHo B nepexoaHom odmecrse Koncruryunonnsiii Cyx npu3BaH He
AOMYCKATH y3ypPHALMH IOCYIAPCTBEHHOM BJIACTH, IOCTOSHHO MOAAEPKMBATH COCTOSIHUE, IPU
KOTOPOM BO3MOKHA JIMIIb BJIACTH, OTPAHUYEHHAS NIPABOM.

MoxHo onpeaenuth, 4tTo Koncturyuuonusiii Cy sIBASETCSI OCHOBHBIM OPTaHOM
rOCYJapCTBEHHOH BIIACTH, 00ECIIEYMBAIOIIMM OIpaHHUEHHE CaMO TOCY/IapCTBEHHOM BIacTH B
M0J1b3y NPUHIMIOB NpaBa. [loHMMaHue U pasyMHast peaju3anus 3TOi PoJi ABJIsIeTCS OJHUM M3
OCHOBHBIX HANIPABJICHUI PA3BUTHA CHCTEMbl KOHCTUTYIIHOHHOIO NIPABOCYAUsS] B HOBOM
ThICAYEJIeTHH.

N3BectHO Taxxke, 4To KoHCTUTYIIMOHHBIN Cy[ SBISETCS BHICIIMM KOHCTUTYLIMOHHBIM OPIaHOM
CHELMATU3UPOBAHHOIO KOHCTUTYLIUOHHOTO KOHTPOJIS, CAMOCTOSITEIbHO U HE3aBUCUMO
OCYIIECTBISIONIMM CyIeOHYIO BIACTh B (hOpME KOHCTUTYIIHOHHOTO CYAOIPOU3BOICTBA B LIEJSIX
OrpaHHYEHUs MyOJIUYHOM BIACTH U 0OeCTIeYeH s TMHAMUYHOI0 KOHCTUTYIITHOHHOTO OanaHca
BJIACTEH U BEPXOBEHCTBA IIpaBa. JlocTHKeHHEe ITHX 1eJIeil COCTaB/IsIeT coAepKaHue
aesaTeabHOocTH KoHcTuTtynnonnoro Cyna, T0 ecTh B 0CyIECTBJICHUM KOHCTUTYHIMOHHOT'O
NPaBOCYANsl PACKPbIBAETCH I0PUANYECKAsi IPUPOAA, IPeJHAZHAYEHHE H MeCTO
Koncruryunonnoro Cyjaa B cucremMe rocyapCTBeHHOM BJIACTH U ONpeAesieTcs XapaKTep
NPHUHUMAEMbIX MepP M0 NOBBIIIECHUIO 1eiCTBEHHOCTH U 3(PPeKTHBHOCTH KOHCTHTYIIMOHHOIO
NpaBoCyaAus.

ITpu 3TOM, KaKk OBIJIO OTMEYEHO, CHCTEMa KOHCTUTYIIMOHHOTO TIPABOCYANS MOXKET MOJHOLIEHHO,
3¢ (HeKTUBHO U HE3aBUCUMO (DYHKIIMOHUPOBAThH PU HATMYUU OINPEICICHHBIX He00X0AUMBIX U
AOCTATOYHBIX NMPeANnoCchLIOK. K ux unciay MOXKHO OTHECTH:

e (DYHKIMOHAJIbHYIO, UHCTUTYLMOHAIBHYIO, OPTaHU3ALMOHHYIO, MATEPUAIIBHYIO U
COLIMAJIbHYIO HE3aBUCUMOCTh CyJI€OHOr0 KOHCTUTYIIHOHHOT'O KOHTPOJIS;

e IIOCJIEIOBATEIBbHOCTH B KOHCTUTYLIMOHHON peaan3alluy NpUHLUIIA pa3/IeieHHs] BIACTEH;

e QJICKBATHOCTb U COMOCTABUMOCTh OCHOBHBIX KOHCTUTYLIHOHHBIX IPUHLIUIIOB U
COOTBETCTBYIOIINX KOHCTUTYLIMOHHBIX MEXaHU3MOB OCYIIIECTBIIEHUS TOCYIaPCTBEHHOM BIIACTH;

e TIPAaBWJIBHBIA U 0OOCHOBAHHBIN BHIOOP 0OBEKTOB KOHCTUTYIIMOHHOTO KOHTPOJIS;

e OIpeeeHNe ONTUMAIBHOTO Kpyra CyObeKTOB, UMEIOIIMX MPaBoO Ha oOpaleHue B
Koncturynuonnsiii Cy;

e CHCTEMHBIN OJIXO0/ B o0ecredeHnn HyHKIMOHAIBHON MOTHOIICHHOCTH CYAeOHON BIACTH;

e HAJIMYKE U OCYLIECTBICHNUE YETKON 3aKOHOTBOPYECKOMN MOJUTUKH;

e YPOBEHb BOCIPHUATHS JEMOKPATUYECKHUX IIEHHOCTEH B 001IeCTBE.

Xotenoch Ol elle pa3 MoAYEPKHYTh TPUHIMITUATIHLHOE 3HAYEHUE TOr0 00CTOATEIHCTBA, YTO
7eecrocOOHOCTh CHCTEMbI KOHCTUTYLIMOHHOTO KOHTPOJISI HAXOJUTCS B TIPSMON 3aBUCUMOCTH OT
caMHMX KOHCTUTYIMOHHBIX pelieHui. OO 3TOM HarfsJHO CBUIETENLCTBYIOT TAKXKe IPUBEACHHbBIE
BBIIIE PE3YIBTAThl CPABHUTEIBHOTO aHau3a. JledopMariy KOHCTUTYIMOHHBIX PUHIIUIIOB U
METOJIOJIOTUYECKHUX OCHOB, BHYTPEHHHUE POTUBOpeunsi KoHCTUTYIMH, HAIMYKE B HEU “‘Yy3KHUX MECT’
1 po0eJIOB aJIeKBaTHO CKA3bIBAIOTCA HA (PYHKIIMOHUPOBAHMH KOHCTUTYLIMOHHOTO MPABOCY/IHSL.
I"apanTHpoBaHHOCTH OOEcreueHns BepXxoBeHCTBa KOHCTUTYIMY, B IEPBYIO OYepe/b, HEOOXOAUMO
3aksaabIBaTh B camy Koncrutynuio. Koncturynus nomkHa 0671a1aTh HEOOX0IMMON B JOCTAaTOYHOM
CHUCTEMOU BHYTPUKOHCTUTYIIMOHHOM camo3anuThl. K coxanenuto, KOHCTUTYIMM MHOTUX CTpaH
MOCTKOMMYHHCTHYECKOTO IIPOCTPAHCTBA HE 00JIaal0T JOCTATOYHBIM MOI0OHBIM BHYTPEHHUM
MTOTEHIIUATIOM.

C uenblo pacKphITHS COIEPKAHUS ATOTO MOAX0/1a HEOOXOJMMO OTBETUTDH TAaKXKE HAa BOIIPOC:



KaKOBBI KPUTEPUH OLICHKH YPOBHS peaju3aluy JaHHOro npuHuuna? Haia no3uius 3akimoyaercs
B o0ecne4yeHUN rapaHTHPOBAHHOCTH BEPXOBEHCTBA NPaBa, QyHKUMOHAJIbHOM MOJTHOIEHHOCTH
U He3aBMCHUMOCTH OCYILeCTBJIEHHS Pa3e/ibHOMH BJIACTH, CHCTEMHOCTH COYeTAHUS QPYHKIUI 1
MOJIHOMOYMIi, 2 TAK:Ke HEeNMPEPbIBHOCTU U CHCTEMHOI COAJIAHCUPOBAHHOCTH TOCYAapPCTBEHHOM
BJIACTH.

HyXHO BBIIENHUTH TO 0OCTOSTENBCTBO, UTO KAXK/asi M3 BETBEH BIACTU UMEET IMOJTHOMOYHS Ha
TpeX YpOBHSX: (DYHKIIMOHAIBHBIE IOTHOMOYHS, TOTHOMOYHSI B INTIOCKOCTH TPOTUBOBECOB,
MOJIHOMOYHSI, UMEIOIIIME CAEePKUBAIOIINM XxapakTep. UMeHHO 1eJIOCTHOCTD H
B3aHMOCOIIACOBAHHOCTD ITHX IOJJHOMOYHI 00ecIe4nBaloT, ¢ OAHOH CTOPOHBI,
(GYyHKUMOHAIBHYIO OJHOIEHHOCTD, € IPYIOM - HE3aBUCUMOCTDH KAa/10I0 3BeHA, a C TPeThel
CTOPOHBI - COAJIAHCUPOBAHHOCTH B PA3BUTUM TOCYAAPCTBEHHOI BJIACTH.

Ecnu npuMeHsTh npuBEIEHHbIE KPUTEPUU B OTHOIIEHUH AecTBYIomEe KoHcTuTynmu
PecriyOnuku Apmenusi, T, C TOYKU 3pEHUS H3y4aeMOid MTPOOIeMaTUKH, MOKHO, B YACTHOCTH,
KOHCTAaTUPOBATh, YTO:

1. HegoOCTATOYHBI KOHCTUTYLIMOHHBIE TAPAHTHUH 10 00ECTIEYEHUIO BEPXOBEHCTBA MPaBa.
YenoBek, ero IOCTOMHCTBO, MIpaBa U CBOOO bl KOHCTUTYIIMOHHO HE MPU3HAIOTCS KaK BBICIINE U
HeOoTheMJIeMble IIEHHOCTH. OTCYTCTBYET KOHCTUTYLIMOHHOE MOJIOKEHHE O TOM, YTO IpaBa U
cBOOO/IBI YETIOBEKA M TPAXKIAHIHA SBIISTIOTCS HETTOCPEACTBEHHO JACHCTBYIONTUMU U ONIPEIEIISIFOT
CMBICJI, COJIEp)KaHNE U IPUMEHEHHE 3aKOHOB, JI€ATEIbHOCTh 3aKOHOIaTEIbHON 1 UCTIOHUTEIBHON
BJIACTH, MECTHOTO CaMOYTIPaBJICHUS U 00€CIIEUNBAIOTCS TIPAaBOCYyIMeM. JJaHHBII METOI0IOTMYECKUN
MOJIXO0JT CUCTEMHO HE peallu3yeTcs TaKXKe B IpYrux nojoxkeHusx Koncrurynuu.

2. CyIecTBYIOT ONPE/ICIICHHBIE HECOOTBETCTBHUS MEKAY OCHOBHBIMH KOHCTUTYIIHOHHBIMU
MPUHIMUIIAMUA U KOHKPETHBIMU KOHCTUTYIIHOHHBIMH MEXaHU3MaMU UX peau3aliu.

3. He obecrieueH HeOOXOIMMBIN M TOCTATOYHBIN (DYHKIIMOHAIBHBINA OajJaHC HHCTUTYTOB
rocyJ1lapCTBEHHOM BiIacTH. He B MoHOM Mepe yToYHEHO MecTo MHCTUTyTa lIpe3naenTa B cucreme
rocynapcTBeHHoi Biactu. He obecnieunBatoTcst HeOOXOMMBIE MTPEINOCHUTKY (PYHKIIMOHATIBHON
HE3aBHCHMOCTH 3aKOHOJIATEILHON U CyAeOHOM BiacTel. B cucremMe “MHCTHTYT — MOJTHOMOYUS —
GyHKIUS” CYIIECTBYET ONpeAeTCHHBIN qrucOaTaHc B OTHOIICHUH MMOYTH BCEX KOHCTUTYIIMOHHBIX
MHCTUTYTOB roCyJapCTBEHHO BiacTu. To ke caMmoe OTHOCUTCS K cucTeMe (DYHKIIMOHAIbHBIX —
MIPOTUBOBECHBIX — CACPKUBAIOIINX MOJHOMOYMH. be3 mpeyBenrueHust MOKHO CKa3aTh, UTO B
Koncturyuu a3¢pextrBHO HE pelieHa nmpobdieMa CHCTEMHON COaTaHCHPOBAaHHOCTH
rOCyJ1IapCTBEHHOM BJIACTH.

4. JletictByromast Konctutynus ApMeHUH HE IPENyCMOTpENa BHEAPEHUE LIETOCTHON U
JieecriocoOHOM crcTeMbl KOHCTUTYLIHOHHOTO KOHTPOJIsl. KOHCTUTYIIMOHHBIE pelIeHHs B 3TOM ILJIaHE
MOJIOBUHYATHI, HE OTPAXKAIOT IPOTrPECCUBHBIX TEHJAEHIIUNA KOHCTUTYI[MOHAIN3MA B MUPE B
OTHOIICHUU CUCTEMbl BHYTPUKOHCTUTYIIMOHHOM camo3aiuThl. He npusHaercs Takxe npaBo
YeJIOBEKa U IpaXkIaHHA HA KOHCTUTYLIMOHHOE IIPABOCYIUE.

5. He HaiineHbl onTUMaIbHBIC PEIICHUS B ONIPEICTICHUN 0OBEKTOB M CYOHEKTOB
KOHCTUTYIITMOHHOTO TIpaBocyaus. [IoTHOCTBIO OTCYTCTBYIOT ()YHKIIMOHAILHBIE B3aMMOOTHOIIICHHS
Mexny KOHCTUTYIIMOHHBIM CYIOM M cyAaMH 001el I0pucIuKIU. MecTHOe caMOyIpaBieHUE He
BKJIIOYEHO B CUCTEMY KOHCTUTYIITUOHHOTO KOHTPOJIS, AOMYIIEHBI ONPEIeTICHHBIE MPOCYETHI B
YCTaHOBJICHUH MPUHIUIIOB U MOPSAIKa KOHCTUTYIIMOHHOTO CYJJOTIPOU3BOICTBA U T. 1.

Bce 311 acrniekThl, a Tak’ke KOHCTUTYIIMOHHAS [TPAKTUKA CBUAETEIbCTBYIOT O CYyIIeCTBEHHOM
HMMYHOJe(HINTE KOHCTUTYIIHOHHOM cucTeMbl B ApMeHMH. Jlornka HEOOX0TMMBIX
KOHCTUTYIITMOHHBIX U3MEHEHHM, C TOYKHU 3PSHHSI 00CYK1aeMO HaMU TTPOOIIEMBI, TOJKHBI
3aKJII0YAeTCs UMEHHO B 00€CIeYeHUH 1eJI0CTHOCTH, CHUCTEMHOCTH, He3aBUCUMOCTH U
AeeCnoCOOHOCTH KOHCTUTYLIMOHHOIO IIPABOCYIUS KaK HEMOCPEACTBEHHO, TaK U IIyTEM YKPEIJICHUS
BHYTPUKOHCTUTYLIMOHHBIX MEXaHU3MOB CaMO3aIlIUTHI.

OCHOBHBIMU TPUHIIUIIAMH, KOTOPBIE TOJDKHBI CTATh KPUTEPUAIBHON OCHOBOW (DOPMHUPOBAHHUS



7ieecriocoOHOM U He3aBUCUMOM CHCTEMbI KOHCTUTYIIMOHHOTO MPABOCY/Hs, OCOOEHHO B NEPEXOAHOM
oOmiecTBe, Ha Halll B3I, SBISIOTCA:

e CHCTEMHOCTb KOHCTUTYLIHOHHOTO KOHTPOJIS;

e PAIMOHATIBLHOCTH CUCTEMBI U HETIPEPHIBHOCTH €r0 JeHCTBHUS,

e MpEAYNpPEKIAOIINMI XapaKTep KOHTPOJIS;

e caMOOTrpaHW4YeHHE (PYHKIIMOHUPOBAHUS CUCTEMBI;

e HAIWYHME WHCTUTYLMOHAJIHHON CUCTEMBI M (DYHKIIMOHAJIbHAS ITOJHOIIEHHOCTh
KOHCTUTYIIMOHHBIX CY/IOB,

e OpraHuYeckoe coueTaHue (yHKIMOHAIBLHOTO, HHCTUTYIIHOHAIILHOTO, OPTaHU3AI[HIOHHOTO 1
MPOLIECCYaTFHOTO Hayall B OCYIIECTBIEHUN KOHCTUTYILIHOHHOTO MPABOCYIHS;

e oOecrnieueHrEe MHOTOIUIAHOBOW 0OPaTHOMW CBSI3U C 0OLIECTBEHHON MPAKTUKOM 1
HEZOIYIeHNEe HOBOT'O HAapYIIEHHUS KOHCTUTYLIHOHHOTO PAaBHOBECHS MTPH BOCCTAHOBICHUHU
HapyleHHOro OanaHca.

CucreMHOE pellieHre 3TUX BOPOCOB UMEET HETIOCPECTBEHHOE 3HaUeHHE sl JOPMHUPOBAHUS
LEJIOCTHOTO, A3 (PEKTUBHOTO M HE3aBUCUMOI'0 MEXaHH3Ma Cy/IeOHOT0 KOHCTUTYIIMOHHOTO KOHTPOJISL.
DT TpU acCleKTa OPraHUYECKH CBSI3aHbI U B UX TPUEAMHCTBE MOXKHO CYJUTH O TIOJHOLIEHHOCTH
KOHCTUTYLIMOHHOI'O IIPABOCY 1.

[Toxainy#, BbIIEIIO €111e OAHO 00CcTOATENbCTBO. [10 HameMy TiryOoKoMy YOEKICHHUIO,
3G PEKTUBHOCTH KOHCTUTYLIMOHHOTO MIPABOCYAUS HE OMpEAEsIeTCss KOJIMYECTBOM MOCTYIHBIINX
oOparnieHu#t wim paccMaTpuBaeMbixX j1es. OCHOBHOUM KPUTEPHA OIEHKH JIeITeIbHOCTH HHCTUTYTOB
KOHCTUTYLIMOHHOI'O KOHTPOJIS 3aKJIF04YAETCSl B TOM, HACKOJIBKO UX JESATEIILHOCTh PEAIIBHO
BO3JICHCTBYET HA COXPaHEHUE YCTOMUYNBOCTHH OOIIECTBEHHOTO PAa3BUTHSI, HA COXPAHEHUE
KOHCTUTYILIMOHHOTO 0ajlaHca B OOIIECTBEHHOM MPaKTHKE, HA YCTOHYMBOE pa3BUTHE U yriyOieHue
JIEMOKPAaTUYECKUX MPOLIECCOB B 00IIECTBE, HA FApaHTHPOBAHUE MTpaBa KaXkJI0T0 YeloBeKa Ha
KOHCTUTYLIMOHHOE IIPaBOCYyIUE.

0060061125 cka3aHHOE MOKHO KOHCTaTUPOBATh, UTO BEKOBOM OMBIT U TEHACHIIMH Pa3BUTHUS
CUCTEMbI KOHCTUTYLIHOHHOTO MPAaBOCY/US CBUAETEIbCTBYIOT:

1. B Havasie XX B. CIIOKUIUCH O0BEKTHBHBIE MPEANOCHIIKHU IS TEPeXo/ia K KaueCTBEHHO
HOBOM cucTeme cyie0HOr0 KOHCTUTYLIMOHHOTO KOHTPOJIS. DTO, B IEPBYIO OU€pe.lb, OTHOCHIIOCH K
aKTUBHOMY pe(pOopMUPOBAHUIO OOIIECTBEHHBIX OTHOIICHUH, BIJIOTh 10 CUCTEMHBIX
peoOpa3oBaHUid, a TaK)Ke BOBHUKHOBEHHIO B PSE CTPAH IKCTPEMANIbHBIX CUTYalluil B yIIPaBICHUN
00IIeCTBOM, UMEIOIINX, IIPU ITOM, HE TOJIbKO PETUOHAIILHOE HO M MEXAyHapoAaHoe 3HaueHue. . Ha
MIEePBBIN TUTaH OBLTU BBIIBUHYTHI 33a4M 00€CTICUeHHS CTAOMIILHOCTH OOIIECTBA, IPUAAHUS €T0
Pa3BUTHIO YCTOWYHBOTO JTUHAMHU3MA, IIPUBJICYCHUS KaK BCEX OPraHOB rOCYAapCTBEHHON BIACTH, TaK
U TPaXkJlaH K aKTUBHOMY U B3aHMOCOIJIaCOBAaHHOMY YYacCTHIO B 3TOM IIPOLIECCE.

2. Ha xauecTBEHHO HOBBIN YPOBEHb ObLIA MOHATA TTpoOIeMa GOPMHUPOBAHUS
BHYTPHUIOCY/IapCTBEHHBIX MEXaHU3MOB 3aIIUTHI MIPAB YEJIOBEKA, TJI€ 0CO00€ MECTO MOTYUMIN
CHeIHaTM3UPOBAHHbIE HHCTUTYThI KOHCTUTYIIMOHHOTO KOHTPOJIsA. MICXOAHBIM sIBiIsIeTCS TO
MIOJIO’KEHHE, YTO €CTECTBEHHOE 1 HEOTHEMIIEMOE JIOCTOMHCTBO - HICTOYHUK IPaB ¥ CBOOO YeIoBeKa
U TpakJlaHWHA, a HapOJ ¥ TOCYAAPCTBO MPHU OCYILECTBICHUH BJIACTH OIPaHUYECHBI ITUMHU [IpaBaMH U
CcBOOOJaMH KaK HEMOCPEJICTBEHHO IEHCTBYIOIIUM IIPABOM.

3. B mepexoaHbIX U 3KCTpEeMaIbHBIX CUTYaIUSIX BaKHBIM MPEAICTABISAETCS HE CTOJIBKO
IIPEOI0JIEHUE OTPULIATENbHBIX ITOCIEICTBUM, CKOJIBKO X IIPeJoTBpalieHue. B aToM miane
CTAaHOBUTCS aKTyaJIbHbIM BHEJIPEHHE CUCTEMBI IPEBEHTUBHOTO KOHTPOJIS, YTO HECOBMECTUMO C
aMEPUKAHCKOW MOJIENBI0 KOHCTUTYLIMOHHOTO KOHTPOJIS.

4. Cucrema cenualn3upoBaHHOTO KOHCTUTYIIMOHHOTO KOHTPOJIS, OCOOEHHO IJIs CTPaH,
HAXO/AIINXCS B IEPEXOTHOM TIEPHOJIE, CO3/1aeT OOJbIINE BO3MOKHOCTH ISl IIPAaBOBOTO
paszpelleHus NoJuTHIYEeCKUX pasHoriacuid. [1o cyru, nosiBisercs peaabHas BO3MOKHOCTb IS
KOHCTUTYLIMOHHOTO, TPABOBOT'0 BBIXO/Ia U3 JIFOOBIX TYMUKOBBIX cuTyaruil. 9 (ekTuBHOCTH



KOHCTUTYIIMOHHOT'O IIPABOCY 1M HE OINPEAEAeTCs] KOJIMYECTBOM MOCTYHUBIINX OOpallieHUH Win
paccMaTtpuBaeMbIX jes. OCHOBHOM KPUTEPH OLIEHKH JAESITEIIbHOCTA HHCTUTYTOB
KOHCTUTYLMOHHOTO KOHTPOJISA 3aKJIF0YAETCsl B TOM, HACKOJIBKO UX JESATENIbHOCTh PEAbHO
BO3JICHCTBYET Ha OOIIECTBEHHBIE MPOIIECCHI, HA COXPAHEHNE KOHCTUTYIIMOHHOTO OanaHca
0OIIECTBEHHOI'O PABHOBECHS, HA YCTOWYMBOE Pa3BUTHE U YIIIyOJIeHUE IEMOKPATHUECKUX MPOIIECCOB
B O0IIIECTBE.

5. Onpenenenre KOHCTUTYIIMOHHOCTH HOPMATUBHBIX aKTOB U 00ecreueHrne BEpXOBEHCTBA
KoHcTuTyuyu HOBBIMU CUCTEMAaMU KOHCTUTYIIMOHHOTO KOHTPOJISI U3MEHWIO TaK)Ke€ METOA0JIOTUIO
MOJIX0/1a, MIEPEHECIIO 331a4y € IUIOCKOCTH MPAaBONPUMEHUTEIBHON Ha MIIOCKOCTh OOIIECTBEHHOTO
yIpaBIeHUS.

6. ®opMUpOBaHUE CIEIHATU3UPOBAHHBIX HHCTUTYTOB KOHCTUTYIIHIOHHOTO KOHTPOJIS
MTO3BOJIMJIO HE TOJBKO MPOSIBUTH KOMILIEKCHBIN MOAXO/ B Jieyie 00ecredeHns] KOHCTUTYIIMOHHOCTH
HOPMAaTUBHBIX aKTOB Ha CTAJNH UX Pa3paOOTKU, IPUHITHS U IPUMEHEHUs, HO U YCTaHOBUTD
MOJUTMHHYIO JIEMOKPATHIO MOCPEJICTBOM CYIIECTBEHHOI'O PACIIUPEHUS CYOBEKTOB Cy1€0HOTO
KOHCTUTYIIHOHHOT'O KOHTPOJIS.

7. Cnenuann3upoBaHHasl CHCTEMa KOHCTUTYIIMOHHBIX CY/I0OB CYIIECTBEHHO yCHUIIUIIA
BO3/ICHICTBUE KOHCTUTYLIMOHHOTO KOHTPOJIS Ha YIIy4dllleHUE 3aKOHOIaTeIbHON paboThl BIUIOTH 10
JANbHENIIET0 COBEPILICHCTBOBAHUS KOHCTUTYLIMOHHBIX PEIICHUN.

8. [TossBUIIOCH OOJIBITIE BO3MOKHOCTEH JIJIsl COXpaHEHHUs OanaHca pa3/iesieHUs BJIaCcTeH,
YCIICHIHOTO MPUMEHEHUSI MEXaHU3MOB C/IEPKEK U MPOTUBOBECOB. M3 00CTOATENHCTB, CYIIECTBEHHO
CHOCOOCTBYIOUINX PEIICHUIO 3TOTO BOIIPOCA, BHIACISIOTCS MPAKTUKA IPEBEHTUBHOTO
KOHCTUTYIIMOHHOTO KOHTPOJISl B OTHOILIEHUHU perjiaMeHToB nanat [lapmamenra, a Takke mpasa
MapaMEHTCKUX MEHBIIMHCTB B OTHOIIEHUH KOHCTUTYIIMOHHOTO KOHTPOJIS, KOHTPOJIbHAsA QYHKIUS
KOHCTUTYIITMOHHBIX CY/IOB B OTHOIICHUH MTPE3UACHTCKIX BEIOOPOB U ACITEILHOCTH OJTUTHICCKIX
MapTHii, paBHO KaK U BO3MOKHOCTh Pa3pelIeHHs] CIIOPOB, BO3HUKAIOIINX MEXKIY Pa3IMYHBIMU
WHCTUTYTaMU TOCYAapCTBEHHOM BJIACTU U T. JI..

9. [11010TBOPHYIO U TIOCTIEA0BATENbHYIO Pa00OTy OpraHoOB Cy/1€0HOTO KOHCTUTYLIHOHHOTO
KOHTPOJISI MOXKHO OKHJATh TaM U B TOM CITy4ae, TJie U KOTJja B OTHOIICHUU (JOPMUPOBAHUS ITOU
CUCTEMBI MPOSBISETCS] KOMIUIEKCHBIHM MOAX0/, YETKO OMPEeNIeTcsl U 3aKpeIUIIeTcs B
KoHcTuTyiuu nenocTHas cuctemMa moTHOMOYUN U POPMUPYIOTCSL pealibHbIC MPEATIOCHLUTKU IS €T0
ocyliecTBiIeHUs. B naHHOM ciyyae moaxo/ He JOJKEeH ObITh MPOJUKTOBAH CUIOMUHYTHBIM TEM HIIN
WHBIM MMOJIUTUYECKUM MOTHUBOM, OH JIOJDKEH UMETh B CBOSH OCHOBE TPEOOBAHMUS, TIPEIBSIBISIEMbIC
METOJI0JIOTHEN CUCTEMHOTIO yrpaBieHus. He3aBucHUMO OT U3MEHEHHUs TOIUTUYECKON CUTYyallun
JOJKHA OBITH 0OecriedeHa HeMPUKOCHOBEHHOCTh U HE3aBUCHUMAs JeSITEIbHOCTh OpraHa
KOHCTUTYIIHOHHOT'O KOHTPOJIS.

10. Ocoboe 3HaueHNE UMEET OCO3HAHUE TOM UCTUHBI, YTO B JIIOOOM OOIIECTBE, B TOM YHCIIC B
JOKOHCTUTYLMOHHBINA NEPUOJ, UMEIH MECTO MHUCAHHBIE U HEMMCAHHbIE MPaBUiia OOIIEKUTHS, a
TaKKe IEJIOCTHAs cucTeMa X coOoieH s BaXKHBIMU COCTABIISIFOIIIMMHU 3TOTO OBLITH Bepa
(LIEpKOBB), MOpaTbHBIE HOPMBI, TPAJAHUIINH (OOIIECTBEHHBIC, CEMEHHBIC), TIPABUIIA TIOBEICHNUS,
00yCIIOBJIEHHBIE 0COOEHHOCTSAMU OOJIBIION MM MaJIOi CUCTEMBI, 00BIYHOE TIPAaBO, IPABOBBIE HOPMBI
U T. 1. 3a7a4a 3aKJII04aeTcsl B TOM, YTOOBI Cy1€0HbIM KOHCTUTYLMOHHBIA KOHTPOJIb HE
IIPOTUBOIOCTABIISIICS, @ TAPMOHUPOBAJI C 3TOM CUCTEMOM. A ATO 3HAYUT, UYTO B KAXKIOW CTpaHe, Ha
OCHOBE MHOTOUYHUCJIEHHBIX 0COOEHHOCTEH, TOJKHBI OBITH BBISIBICHBI M TAPMOHU3UPOBAHbI BCE
COCTABJISIFOLIUE TIPABOBOM CHCTEMBL.

11. OcHOBHBIE TPUHITUIIBI, KOTOPBIC JOJKHBI CTaTh KPUTEPUATILHONH OCHOBOW (DOPMUPOBAHUS
JieecriocoOHOM crcTeMbl KOHCTUTYLIMOHHOTO MTPaBOCYAUS, SABISAIOTCA  (YHKIMOHAIbHAS
MOJTHOLIEHHOCTh KOHCTUTYIITUOHHBIX CYJIOB U CUCTEMHOCTh KOHCTUTYIITMOHHOTO KOHTPOJIS,
PaIMOHAIBLHOCTh CUCTEMBI M HETIPEPBIBHOCTD €r0 JCHCTBUS, MPEAYIPEXKAAONINI XapaKTep
KOHTPOJISI, OpraHN4ecKoe coueTanne (QyHKIMOHAILHOTO, HHCTUTYLIMOHAIBHOTO, OPraHU3allMOHHOTO



U TIPOLECCYATbHOI0 Hayall KOHCTUTYIIMOHHOTO MPaBOCYIusl, o0ecrieueHne MHOTOIIIaHOBOM
00paTHOM CBSI3U C 0OILIECTBEHHON MPAKTUKOM U, YTO OYEHb BaXKHO, HEJOMYIICHHE HOBOTO
HapyILICHUs] KOHCTUTYLIMOHHOTO PaBHOBECHSI IPU BOCCTAHOBIIEHUH AucOanaHca.

12. B ycnoBusix cTaOMIBHOTO TPasKIaHCKOTO O0IIEeCTBA U MPAaBOBOTO rOCYAapcTBa MPaBo B
MTOJIHOW Mepe MaTepHAIN3yeTCs B 3aKOHAX. B 3TOM cityyae mOHSTHS BEpXOBEHCTBA MpaBa U
BEPXOBEHCTBA 3aKOHA MOKHO B MIPUHIUIIE pacCMaTpUBaTh KaK COMOJYMHEHHBIE MOI0XKeHus. B
MEPEXOTHOM OOIIECTBE UX OTOXKIECTBIEHHE OIIMOOYHO U OMACHO, 8 KOHCTUTYLIMOHHBIM KOHTPOJIb
J0JDKeH 0a3upoBaThCsl UMEHHO Ha MPUHIUIE 00ecrieueHst BEpXOBEHCTBA Mpasa. B cBoro ouepenp,
JIeecTioCOOHOCTh CUCTEMbI KOHCTUTYLIHOHHOTO KOHTPOJISI HAXOJIUTCS B IPSIMOI 3aBUCUMOCTH OT
caMHX KOHCTHUTYIIMOHHBIX perieHui. Jlehopmannu KOHCTUTYITMOHHBIX IPUHITUIIOB U
METOJIOJIOTUYECKUX OCHOB, BHYTPEHHUE NTpOoTUBOpeunsi KoHCTUTYIMH, HAJIMUKE B HEW “‘Y3KHUX MECT’
1 TIPOOEIIOB aJIeKBAaTHO CKa3bIBAIOTCS HA ()YHKITMOHUPOBAHUH KOHCTUTYIIMOHHOTO MTPABOCYIUA.
I"apanTHpoBaHHOCTH OOecneueHns BepxoBeHCcTBa KOHCTUTYIUY, B IEPBYIO OYepe/b, HEOOXOAUMO
3aknaaeBath B caMy Koncrurynuro. KoHcTuTynus nqoimkHa 061a1aTh HEOOX0IMMOM U TOCTaTOYHOM
CUCTEMOMN BHYTPUKOHCTUTYIIMOHHOM camo3aiuThl. MHaue roBops, r06as cucrtema HaJlensieTcs
aJIeKBaTHOW MMMYHHOH CHCTEMOM, KOTOpasi MpU3BaHa COXPAHUTh (PYHKIMOHATIBHYIO IIETIOCTHOCTh
MMEHHO JaHHOM MPAaBOBOW CHCTEMBI.

13. Cucrema KOHCTUTYLIMOHHOTO TIPABOCYIUSI MOXKET A(PPEKTUBHO U MOJHOLIEHHO
(GYHKIIMOHUPOBATH MPU HATTMYUU OTPEEIIEHHBIX HEOOXOAMMBIX U JOCTaTOUHBIX Mpeanocbuiok. K
UX YUCIY CIIeyeT OTHECTHU: (PYHKIIMOHAIbHYIO, HHCTUTYLMOHAIbHYIO, OPraHU3allMOHHYIO,
MaTepUaIbHYI0 U CONMAIbHYIO HE3aBUCUMOCTD CYI€0HOTO KOHCTUTYIIMOHHOTO KOHTPOJIS;
IIOCJIEI0BATEIbHOCTh B KOHCTUTYIIMOHHOM OCYILECTBJICHUH MPUHIINIIA Pa3/IeJICHUs BIACTEH;
aJICKBAaTHOCTb U COMNOCTABUMOCTh OCHOBHBIX KOHCTUTYLIMOHHBIX MPUHIIMIIOB U COOTBETCTBYIOLIUX
KOHCTUTYLIMOHHBIX MEXaHU3MOB OCYILIECTBIICHHS TOCYIapCTBEHHON BIIACTH; MPABUIIbHBIN U
000CHOBAHHBIH BEIOOpP 0OBEKTOB KOHCTUTYILIMOHHOT'O KOHTPOJIS; OTPE/IeTICHNE ONTUMAIBHOTO KpyTa
CcyOBEKTOB, UMEIOITNX MpaBo oOpamiarkcs B Koncturynmonusiii Cym; CHCTEMHBIN MOIX0T K
obecrieyeHn1o (yHKIIMOHATBLHON TOJTHOLICHHOCTH CYA€OHON BIIACTH; HAJMUUE U OCYIIECTBIICHHE
YEeTKOW 3aKOHOTBOPYECKOM MOIUTHUKH; HEOOXOIUMBIM YpOBEHb BOCIPUATHS JEMOKPATHYECKHIX
[IEHHOCTEH B 00IIECTBE U Jp.

14. 3ameTHBIM (pakTOpOM B 0OectiedeHUH 3P (HEKTUBHOCTH KOHCTUTYIIHOHHOTO MPABOCY NS
CTaHOBHTCS MEKIYHAPOIHOE COTPYAHUUYECTBO HHCTUTYTOB CYI€OHOT0 KOHCTUTYLIMOHHOTO
KOHTPOJISL.

He cexper, 4T0 MeXTyHapOIHAS TPABOBAS III00ATU3AINS U TEHACHIIUN PA3BUTHUS
KOHCTUTYIIMOHanu3Ma 3a nocieanune 30-40 jieT cymecTBEeHHO U3MEHMWIIN KIIaCCUYECKUe
MIPEACTABJICHUS O MPABOBBIX cucTemMax. CerofHs B KOHTUHEHTAJIbHON TPaBOBOM CHCTEME pelIeHUs
EBpomneiickoro cyzaa 1o nmpaBaM 4eJIOBeKa, a TAKKE KOHCTUTYLIMOHHBIX CYJJOB CTAHOBSITCS BaKHBIM
MIPaBOBBIM MPELIEICHTOM KaK Ha IPaBONPUMEHHUTENIbHON MPAKTUKE, TAK U B KAYECTBE UCTOUHHKA
npaBa. [logo6Has cutyanus TpedyeT 1o HOBOMY OCMBICTUTh U YKPEMHUTh POJIb KOHCTUTYIIMOHHBIX
CYIOB B ()YHKIIMOHAJIHHOW U MHCTUTYIIHOHATHHOU CUCTEME TOCYIapCTBEHHOM BIACTH OCOOSHHO B
T€X CTpaHax, I'/le KOHCTUTYLMOHHBIE CYJbl HE NMEIOT JOCTAaTOYHO AKTUBHOM POJIM B 3aLIUTE
KOHCTUTYIIMOHHBIX ITPaB YeJIOBEKa HAa OCHOBE HEIIOCPEICTBEHHOTO IEUCTBUS ITUX IMPaB, B
paspelieHnuy CIopoB M0 MOJTHOMOYHSIM, a0CTPAKTHOM TOJIKOBaHUHM HOpM KoHcTuTyuu u np.

3a mocieHue roJibl HECOMHEHHO elle 0oJbllie MOHUMAETC s poJib U 3HaueHne EBponeiickoro
CyJla IT0 IIpaBaM 4eJIOBEKa B YKPEIUIEHUH CUCTEMBI TPABOCYIUsI HA KOHTUHEHTAIBHOM I1aHe. C
JPYroil CTOPOHBI, Ha HAIll B3IJISII, BOSHUKJIA ONPEECICHHAs OMACHOCTD JI€BAJIBBIPOBAHUS 3TOTO
BaYKHEHIIIEro MeXX1yHapOAHOr0 MHCTUTYTa. HakomnneHue necsaTku ThicaY e B cTpacOyprckom
CyJl€, UTO MIPUBOJAUT TaKXKE CYIIECTBEHHOMY 3aJI€P’KaHUIO0 UX PACCMOTPEHHUE, CTAHOBUTCS
CYIIECTBEHHOM MpooOsieMoi. OCHOBHOM BBIXOJ] M3 3TOW CUTYaIlUH HaM MPEACTABISICTCS
KaueCTBEHHOE YKPETUICHUE HAIIMOHAIBHBIX MTPABOBBIX CUCTEM, OCOOEHHO B CTpaHax



MOCTKOMMYHHCTHYECKOTO TIPOCTPAHCTBA, HA OCHOBE HEKOTOPHIX OOIIUX MPUHITUIIOB.

Cpenu HBIX MBI XOTEITH OBl BBIIEIUTH CICAYIOIINE:

1. B HAlIMOHAJIbHBIX MPAaBOBLIX CUCTECMAX CTAJIO H€O6XOI[I/IMOCTBIO BHCAPCHUC
(GYHKIIMOHATLHON CHCTEMBI HETTOCPEICTBEHHOM 3aIUTHI KOHCTUTYITMOHHBIX TPaB YEIOBEKA B
KOHCTUTYIHTUOHHOM CYZC, KaK 3TO OGGCHG‘-IHB&CTCH B repMaHI/II/I, I/ICHaHI/II/I, B ITOCJICAHEC BPEMH -
CroBakuu, 1 B HEKOTOPBIX JIPYTUX CTpaHaX;

2. Ha mpumepe IlopTyranuu u HEKOTOPBIX IPYTHX CTPaH, CyAeOHbIC PEIICHUS CYyI0B OOIIIei
IOPUCIUKITUH, OTHOCSIIMECS K KOHKPETHBIM KOHCTUTYIIHOHHBIM TIpaBaM YeJIOBEKa U TPakJaHHHA,
JOJKHBI OBITH 00OBEKTOM KOHCTUTYILIMOHHOTO MTPABOCYIHS;

3. HeoOGxomumo co3aaBaTh HEOOXOIUMBIE MPABOBBIC U HHCTUTYIIMOHATIBHBIC MTPEIOCHLUTKY IS
MOJIHOIICHHOH pean3aluy MpaBa KaKI0ro YelIoBeKa Ha KOHCTUTYIIHOHHOE MTPaBOCY/NCE;

4. TpeOyercs rapaHTHPOBATh, YTOOBI TPABOBBIC AKTHI BCEX KOHCTUTYITMOHHBIX HHCTHUTYTOB
CTaJIM 00BEKTOM KOHCTUTYITHOHHOTO MTPABOCYAMS, @ BCE KOHCTUTYLIMOHHBIE CyOBEKTHI MMEH MTPABO
oOparieHusi B KOHCTUTYITMOHHBIN CY/I TI0 JTI000OMY BOIIPOCY, OTHOCHTEIILHO 00eCTIeueHuUs
BCPXOBCHCTBA KOHCTI/ITYL[I/II/I.

MBI yBEpEHBI, 4TO MOJA00HAS CHCTEMA CYIIECTBEHHO MOBBICUT JICWCTBEHHOCTh HAIIMOHABHBIX
CHCTEM IpaBoCyAusl, a poib EBpomneiickoro cyna mo npaBam uejaoBeka Oosbliie Bcero OyaeT uMeTh
HaIpaBJISIOIIEe 3HAUCHHE B TOJKOBAHUHY KOHBEHIIMOHAJIBHBIX MOJIOKEHUHN MO MpaBaM YeJI0BEeKa.

SUMMARY

The century’s global experience of the functioning of the system of judicial constitutional
control illustrates that the main task of constitutional justice is to promote the formation of a system
of the state power in which the supremacy of the Constitution, the protection of inalienable human
rights and freedoms are guaranteed, the necessary preconditions for the steady and dynamic
development of the society are created on the basis of the principles of separation, accountability of
powers, supremacy of law; the revolutionary character and process of the accumulation of negative
social energy are overcome.

Constitutional justice is implied not only from the point of view of administration of the judicial
function, but also from the position of the excercise of power functions, social-state management
and the people’ s right to direct the excercise of state power.

Within the last decades Science in the field of microbiology and medicine made a range of
serious generalizations, which are exclusively important also from the point of view of the systemic
study of fundamental principles and mechanisms of the internal self-defense of the social organism,
provision of the stability of constitutionally secured functional balance. Among these almost
axiomatic principles are:

- the functioning of the immune system of a human being, as well as of other complex biological
systems, including all the organisms, has a hierarchic and self-governing nature;

- every cell of an organism possesses definite resources of self-defense, by exhausting which the
defense systems of other inter-related structure elements of the organism are switched on;

- the principal mission of the immune system is the preservation of a natural balance and stability in
the organism as a whole, the restoration of violated balance is becoming the reason for the
accumulation of negative energy and irrational reproduction;

- the physiological balance, nerve and immune system of the organism are in a condition of stable
harmony;

- any pathology activates and switches on all the system of self-defense;

- the number of immune hormones, always existing in definite quantity, in the case of defense
reaction is increasing until the necessary quantity for the valuable exercising of the defending



function. However, if defending ability is not sufficient for the restoration of the functional balance,
a pathological situation, requiring exogenous interruption, arises;

- clear differentiation and rationality of self-defense, strict order of purposeful programmed actions
for preservation of the wholeness and harmony of the cell system and functional balance of the
organism are peculiar to the developed immune system;

- any dynamically developing system must have an adequate sub-system of guaranteeing the internal
functional balance and self-defense;

- the logic of functioning of immune system is contained in:

1. exposure of violated balance;

2. definition of the nature of violation and selection of the tactics and "instruments™ for overcoming
the disbalance;

3. non - admission of a new violation by restoration of the balance.

These principles have been formed for million of years, parallel with the development of living
organisms. The human society exists only a few thousand years and as a whole organism, as a
complicated system has not yet reached perfection and harmony. The example of only the 20th
century, which took away more than 130 million human lives because of social cataclysms, attests to
the presence of social immunodefficiency. It is not incidental that the appearance of the idea of
constitutional justice coincides with World War 1, but its systemic development is becoming the
reality after World War II.

We consider that humanity to a definite extent subconsciously comes up to the formation of a
qualitatively new immune system of the social organism. The beginning of, the end and the whole
20th century as a whole surely proved that faith, traditions, moral norms, all the value system of
social behavior and other mechanisms of systemic self-defense have not provided sufficient
capability of dynamic balance and stability for the development of the society.

In fact, constitutional control is becoming the pivot of the immune system of civil society and a rule
of law state, and constitutional justice - the corner-stone of this system. Constitutional control is
acting in the sphere of "checks and balances," and its main tasks are to reveal, evaluate and restore
disrupted balance. Constitutional control does not allow for irrational reproduction of functional
violations or accumulation of negative social energy, which, attaining a critical mass, may bring
about a new quality through an explosion. In practice this is a choice between dynamic, evolutionary
or revolutionary development. The functioning of the constitutional control system is called upon to
exclude the revolutionary character and social cataclysms.

For all that, as it was mentioned, the system of constitutional justice can function effectively,
independently and fully upon the existence of definite necessary and sufficient preconditions.
Among them we can mention:

- functional, institutional, organizational, material and social independence of judicial constitutional
control;

- consistency in the constitutional implementation of the principle of separation of powers;

- adequacy and combination of main constitutional principles and relevant constitutional
mechanisms for exercising state power;

- correct and substantiated selection of constitutional control subjects;

- definition of optimal range of subjects entitled to lodge constitutional complaints;

- systemic approach in the provision of functional full-value of judiciary;

- presence and exercise of rigid lawmaking politics;

- level of perception of democratic values in the society.

The main principles, which have to be the criteria for the formation of capable and independent
constitutional justice system, especially in the society in transition, in our opinion are the following:
- systemic character of constitutional control;

- rationality of the system and continuity of its action;



- preventive character of control;
- self-limitation of the functioning of the system;
- presence of an institutional system and functional fullness of constitutional courts;
- organic combination of functional, institutional, organizational and procedural bases in the exercise
of constitutional justice;
- provision of multi-planned interactive liaison with social practice and prevention of new
disruptions of constitutional balance while restoring the violated balance.

The systemic solution of these questions has immediate significance for the formation of a
whole, effective and independent mechanism of judicial constitutional control. These three aspects
are organically tied and in their unity we can judge about the wholeness of constitutional justice.

Luzius Wildhaber
President of the European Court of Human Rights
Aspects of the freedoms of expression and association under
the European Convention on Human Rights: Articles 10 and 11
Pierre-Henri Teitgen, often referred to as the father of the European Convention on Human
Rights, described the objective of that instrument as "defining the seven, eight or ten fundamental
freedoms that are essential for a democratic way of life". Indeed we can only fully understand the
Convention if we see it from that perspective as a means of preserving the core values of democracy.
The essence of human rights protection under the Convention is to be found in the principles of
democracy and the rule of law. The rule of law provides the framework for the effective operation of
democracy. Democracy without the rule of law is no democracy; the rule of law without democracy
is no rule of law, at least as understood in the European Convention and the case-law of the
European Court of Human Rights.
So what are those fundamental rights and freedoms “essential for the democratic way of life"?
Of course there are the rights which respect the physical integrity and dignity of human beings, the
sanctity of life in its broadest sense. There are the rights which guarantee due process in criminal
and civil proceedings as well as protection against arbitrary detention. There is the guarantee of
respect for family and private life. Then there are the rights and freedoms which make possible
normal and active participation in democratic society, notably the freedom of expression under
Article 10 of the Convention and freedom of association under Article 11. It is these two Articles
that I would like to consider in this paper. The two Articles are linked. As the Court has observed,
the protection of personal opinions, secured by Acrticle 10, is one of the objectives of the freedoms of
assembly and association as enshrined in Article 11 . Moreover the structure of the two Articles is
more or less identical: a first paragraph which broadly defines the freedom protected and a second
paragraph which identifies the circumstances in which restrictions may be placed on those freedoms.
The Court’s case-law has concentrated on the latter aspect, that is the justification of such
restrictions. Its examination of that justification comprises three stages or three tests. Is the measure
complained of prescribed by law? Does it pursue one or more of the legitimate aims set out in the
provision? And finally is it necessary in a democratic society to attain such aim or aims? It is the
third test which has most often proved decisive.
But first a few more words about the relationship between the Convention and democracy are
called for. As it has been interpreted by the European Court the Convention is infused with a


http://old.concourt.am/armenian/almanakh/almanac2002/13.htm
http://old.concourt.am/armenian/almanakh/almanac2002/41.htm

profound respect for the democratic process to the extent that it not only recognises, as | have said,
that restrictions on certain fundamental rights may be "necessary in a democratic society". It also
accepts that deference should be accorded to national democratic institutions in determining what is
necessary. This notion of subsidiarity is present either expressly or by implication throughout the
Convention. It is not merely the practical question of the proximity to events of national authorities
and the sheer physical impossibility for an international court, whose jurisdiction now covers 44
States with a population of some 800 million inhabitants, to operate as a tribunal of fact. It also
embraces a degree of deference or respect. It is not the role of the European Court systematically to
second-guess democratic legislatures. It is certainly not equipped to do so. What it has to do is to
exercise an international supervision to ensure that the solutions found do not impose an excessive
or unacceptable burden on one sector of society or individuals. The democratically elected
legislature must be free to take measures in the general interest even where they infringe individual
interests. The balancing exercise between such competing interests is most appropriately carried out
by the national authorities.

There must however be a balancing exercise and this implies the existence of procedures which
make such an exercise possible. Moreover the result must be that the measure taken in the general
interest bears a reasonable relationship of proportionality both to the aim pursued and the effect on
the individual interest concerned. In that sense the area of discretion accorded to States, what we in
Strasbourg call the margin of appreciation, will never be unlimited and the rights of individuals will
ultimately be protected against the excesses of majority rule. This margin of appreciation is a
necessary element inherent in the nature of international jurisdiction when applied to democratic
States that respect the rule of law. The international judge owes a degree of deference to decisions
taken by national democratic institutions in full compliance with the rule of law, and although that
deference will never exclude the international review completely, it will call for some measure of
judicial self restraint at international level.

Coming then to Article 10 of the Convention and the freedom of expression: this is where the
operation of the mechanism that | have just described is perhaps best observed. The cases show that
as the expression gets closer to the core operation of democracy, so the margin of appreciation
contracts. Thus it can hardly ever, if at all, be necessary in a democratic society to restrict speech
which amounts in effect to participation in public debate on a matter of general interest, even if
couched in excessive terms and involving insulting or defamatory language directed at private
individuals . The right to express political ideas and to engage in political activities is so
fundamental to democratic society that democratic legitimacy cannot logically be invoked against it.

In the first attempt by the Strasbourg Court to enounce clear principles for the operation of
freedom of expression under the European Convention on Human Rights, it made the much repeated
ringing declaration that freedom of expression "constituted one of the essential foundations of
[democratic] society, one of the basic conditions for its progress and for the development of every
man" . This ultimately goes back to Article 11 of the French Declaration of the Rights of Man and of
the Citizen of 1789 which affirmed that the right freely to express one’s opinion was one of the most
precious rights of man, "un des droits les plus précieux de ’lhomme". In the Handyside case the

European Court continued that this right is "applicable not only to ‘information’ or ‘ideas’ that are
favourably received or regarded as inoffensive or as a matter of indifference, but also to those that
offend, shock or disturb the State or any sector of the population™. Such were, the Court said, "the
demands of that pluralism, tolerance and broadmindedness without which there is no ‘democratic

o

society’™ .

But how far does such a "right to offend"” extend? It seems clear that it does not cover hate
speech or incitement to violence . Nor does the right to offend, as interpreted by the Court in some
older cases, appear to protect expression that is regarded as obscene or offensive to the majority



moral attitudes of the community concerned , although there is always European supervision as to
what restrictions are necessary in a democratic society. What the right to offend is intended to
guarantee is the participation in the democratic process through public debate of questions of general
concern. The strength of the protection offered will depend on the extent to which the expression
can be linked to the direct functioning of democratic society.

Mr Handyside, the applicant in that landmark case, had been convicted and fined after he had
published a book aimed at schoolchildren, containing explicit guidance on a number of controversial
matters, including sex. He was soon to learn that the right so resoundingly proclaimed by the Court
was not unlimited. As | have indicated, the very structure of Article 10 makes it clear that freedom
of expression under the Convention was never intended to be as purportedly absolute as in for
instance the United States under the First Amendment. | reiterate that under paragraph 2 of Article
10 restrictions on the protected right may be permitted provided that they are prescribed by law, that
is that they have a basis in law which must satisfy certain requirements of accessibility and
foreseeability; that they pursue at least one of the aims defined by paragraph 2 of the Article; and
finally that they be "necessary in a democratic society" to attain the legitimate aim or aims
identified. Those legitimate aims include "the prevention of disorder or crime, the protection of
health or morals, the protection of the reputation and the rights of others" or again "maintaining the
authority and impartiality of the judiciary".

The case of Handyside laid down the leading principles for the application of these tests and
particularly those relating to the margin of appreciation. The Court defined the concept of necessity
as reflecting a "pressing social need". Under the margin of appreciation approach it was for the
national authorities to make the initial assessment of that need or, to put it another way, balance the
relevant competing interest against that of freedom of expression. Thus the Court recognises that
this is an issue in respect of which State authorities are in principle in a better position than the
international judges to give an opinion, as the Court put it, "by reason of their direct and continuous
contact with the vital forces of their countries™ . The Court’s role is a supervisory one, encompassing
a determination of whether the interference was proportionate to the legitimate aim pursued and
whether the reasons adduced by the national authorities to justify it are "relevant and sufficient” . In
the Handyside case, the Court reached the conclusion that there had been no violation of Article 10,
referring notably to the margin of appreciation.

The freedom of the press occupies a particularly important place in the Court’s case-law under
Article 10. The Court has consistently highlighted the role of the press in a democratic society,
notably in connection with its duty to impart information and ideas on matters of public interest. Not
only does it have the task of imparting such information and ideas, the public also has a right to
receive them. The Court has stressed the vital function of the press as a "public watchdog" .

The Court has thus been at pains to ensure that defamation proceedings are not used to
extinguish criticism of public figures and especially politicians.

An early case established that politicians were in a special category. An Austrian journalist had
criticised the then Chancellor, Bruno Kreisky, for, among other things, his allegedly over-
accommodating attitude to former Nazis. He called Kreisky amoral and lacking in dignity.
Following a private prosecution, the journalist, was convicted of criminal defamation and fined.
Underlining the crucial role of the press in imparting information, the Court rejected the notion
accepted by the Austrian courts that information should be imparted in such a way as to leave its
interpretation to the reader. "Freedom of the press", said the Court in a well-known passage, "affords
the public one of the best means of discovering an opinion of the ideas and attitudes of political
leaders". Freedom of political debate was at the very core of the concept of democratic society
which prevailed throughout the Convention .

It followed that the limits of acceptable criticism were wider as regards a politician than for a
private individual. A politician inevitably and knowingly laid himself open to close scrutiny of his



every word and deed. The statements in question were moreover value-judgments, the truth of which
was not susceptible to proof. The facts on which the applicant had founded his value judgments
were undisputed, as was his good faith. Yet there was no defence of fair comment under Austrian
law, and so the Court found a violation of the freedom of expression.

The Court has recognised that a politician was entitled to have his reputation protected even
when he was not acting in his private capacity. However, the requirements of that protection had to
be weighed against the interests of open discussion of political issues .

The Court has thus distinguished between statements of fact and value judgments. While the
existence of facts can be demonstrated, the truth of a value judgment is not susceptible to proof.
Requiring the author of a value judgment to prove the truth of that statement places an impossible
burden on him or her and accordingly in itself infringes freedom of opinion . On the other hand,
even where a statement amounts to a value judgment, the proportionality of an interference may
depend on whether there exists a sufficient factual basis for the statement. A value judgment without
any factual basis to support it may be excessive and thus fail to attract the protection of Article 10 .

In Austria, a journalist had used the word "Trottel”, which roughly translates as "idiot", to
describe Mr Haider, leader of the Austrian Freedom Party. The Austrian courts had taken the view
that the mere use of the word was sufficient to justify conviction. The Strasbourg Court observed
that in the speech in question, Haider had stated that all the soldiers who had served in World War
I1, whatever side they were on, had fought for peace and freedom and had contributed to founding
today’s democratic society. This was clearly intended to be provocative. The applicant’s article,
including his use of the word found to be insulting, could certainly be regarded as polemical, but did
not on that account constitute a gratuitous personal attack as the author had provided an objectively
understandable explanation derived from Haider’s speech. As such the article and the term used
were part of the political discussion provoked by the speech and amounted to an opinion, whose
truth was not susceptible of proof. Such an opinion might be excessive in the absence of any factual
basis, but this was not the case here .

A recent Estonian case involved public criticism of the wife of a prominent politician, who had
herself been a senior civil servant. Remarks had been published suggesting that she had broken up a
marriage and was an unfit and uncaring mother. The applicant was convicted of insulting the
woman. The Strasbourg Court noted, among other things, that the woman’s public-figure status was
not such as to substantiate the claim that her private life was an issue that affected the public at the
time when the interview was published. By then her husband was no longer in government and she
had left her post in the civil service. Looking at the way the Estonian courts dealt with the case, the
Court found that they had fully recognised the conflict between the right to impart information and
the reputation and rights of others and had properly balanced the competing interests. There had
been no breach of the Convention requirements .

This case sets some cautious limits on the operation of freedom of expression in respect of the
private life of public figures. It is not every person who has been in the public eye whose private life
can be regarded as a matter of public concern.

The Court has taken a rather different approach in relation to public criticism of judges. Thus,
while it has accepted that the functioning of the system of justice is undoubtedly a matter of public
interest, it has stressed that the judiciary has to enjoy public confidence and that it may prove
necessary to protect such confidence against destructive attacks that were essentially unfounded,
particularly in view of the fact that judges were subject to a duty of discretion which prevented them
from replying .

Further proof of the importance which the Court attaches to freedom of the press may be found
in a Norwegian case. Here the Court examined the obligations of a journalist in relation to
statements of fact. Notably the Court observed that the safeguard accorded to journalists in relation



to reporting on issues of general interest was subject to the proviso that they were acting in good
faith in order to provide accurate and reliable information according to the ethics of journalism. The
case concerned defamation proceedings brought by crew members of a seal-hunting vessel against
the newspaper Bladet Tromse. which had published a report of a seal hunting inspector which
contained allegedly defamatory accusations. The accusations were statements of fact, for example
that seals had been skinned alive, and were based on, or were directly quoting from, the inspector’s
report. The newspaper had not conducted its own research. The Court had to consider whether
special circumstances dispensed the newspaper from its ordinary obligation to verify facts that were
defamatory of private individuals. To determine this, the Court had regard to the nature and degree
of the defamation and examined the question in the light of the situation as it presented itself to the
newspaper at the time, rather than with the benefit of hindsight after the inspector’s report had been
largely discredited. It concluded that the paper could reasonably rely on the official report without
being required to carry out its own research into the accuracy of the facts. It saw no reason to doubt
that the newspaper had acted in good faith .

Thus the Court has to place itself in the position of journalists at the material time of publication
and assess the justification of publishing in the light of what they then knew or should have known.
It is on this basis that it will assess the proportionality of the interference with the legitimate aim
pursued. It is true to say that the scales are heavily weighted in favour of the freedom of the press, as
this case shows. It is the essential role of a free press in a democratic society which limits the margin
of appreciation or area of discretion available to national authorities in this field.

Ultimately it is the role played in democratic society by the expression at issue which
determines the level of protection that will be accorded to it. The importance of the principle of
democracy, of democratic society, of the democratic process in the scheme of the Convention cannot
be overstated. This is why the emphasis is placed on the contribution to a public debate, on the role
of the press, on the active participation in the democratic assimilation of ideas.

It follows logically that where it is the speech concerned that threatens to undermine democracy
by inciting to violence, the margin of appreciation accorded to States will be much wider. In a group
of thirteen cases concerning Turkey , the applicants had all been convicted and sentenced to a term
of imprisonment and/or a fine after publishing statements or making public declarations linked to the
situation in south east Turkey and in particular the Kurdish problem; the charges included
disseminating separatist propaganda and encouraging violence against the State.

The Court applied the principles set out in its case-law, stressing the importance of freedom of
the press and public debate in a properly functioning democratic society and reiterating the very
narrow scope for restrictions on political speech. It noted that the limits of permissible criticism are
wider with regard to the Government than in relation to a private citizen or even a politician. In a
democratic system the actions or omissions of the government must be subject to the close scrutiny
not only of the legislative and judicial authorities, but also of public opinion. In addition, as the
Court pointed out, the dominant position which the Government occupies makes it necessary for it
to display restraint in resorting to criminal proceedings, particularly where other means are available
for replying to the unjustified attacks and criticisms of its adversaries.

Where there is incitement to violence against an individual or a public official or a sector of the
population, State authorities will enjoy a wider margin of appreciation when examining the need for
an interference with freedom of expression. It is, moreover, open to State authorities to take
measures, and even to resort to the criminal law, where public comments could seriously undermine
public order.

In these cases the interference had to be considered on its facts, in particular in the light of the
context and content of the impugned statements. In other words the Court had to consider whether
the expression in question really did involve a threat to society, in which case a wide margin of



appreciation would have operated in the Government’s favour. If the Court failed to find a sufficient
link between the words used and a real possibility of resulting violence, the protection offered by the
Convention to political speech would prevail. Looking at the facts and all the circumstances the
Court took the view that the statements in the majority of the cases which were then before it did
not, despite the aggressive language sometimes employed, amount to incitement to violence or
armed revolt. The Court also had to determine whether the penalties imposed by the authorities were
proportionate in relation to the aims pursued. In fact it was struck by the severity of the sanctions
imposed in these cases, typically a jail sentence of some one and a half years and a substantial fine.
These considerations led it to conclude in eleven out of the thirteen cases that the interference had
been disproportionate and that there had accordingly been a breach of Article 10. In one case, on the
other hand, the expressions used were found by the Court to amount to an appeal for bloody revenge
by stirring up base emotions and hardening already embedded prejudices which have manifested
themselves in deadly violence . The Court found that this was "hate speech™ and the "glorification of
violence", and the interference complained of, in this instance accompanied by a fairly modest fine,
was proportionate to the legitimate aim pursued.

There will clearly always be some tension between the need to take measures to prevent
violence, and particularly terrorism, on the one hand, and certain fundamental rights, notably the
freedom of expression, on the other. In the field of Article 10 the Court will examine the reality of
the threat and the nature and severity of the sanction. The Convention will pull in the direction of
democracy and free political speech as an essential component of democracy, but violence being by
definition anti-democratic will in principle never attract its protection. Where the reality of the link
between speech and violence is established, the speech in question should not do so either .

The right to offend, shock or disturb in the case-law of the European Court of Human Rights is
a function of democratic society. Contribution to public debate on matters of public concern, even if
couched in excessive terms will attract protection and this may also be so where criticism or
insulting or defamatory language is directed at private individuals. The competing interest of the
right to protection of reputation has so far carried little weight in the balancing process. | believe we
must be careful not to take this development too far. With the enormous power and immediacy of
the modern media, the potentially devastating effect of public statements reinforces the duties and
responsibilities of those making them. While the Court has rightly stressed the potentially chilling
effect of placing restrictions on speech that may be offensive to individuals or sectors of the
community, genuine debate may also be stifled by over-aggressive and inadequately researched
journalism. It also seems to me that the nature of the media has changed since 1986 the Court
decided the Lingens case. In the harsh competitive world of the modern media, the emphasis has
inevitably shifted from the aim of imparting ideas that further the democratic process to the
commercial reality of the need to sell newspapers, advertising space and so on. This truism may
perhaps influence the way the judicial balancing of freedom of expression against the different
interests which compete with it, and notably the right to reputation, is carried out.

I turn now to Article 11, which guarantees the freedom of peaceful assembly and association. As |
indicated at the beginning of this paper, the link between this provision and the freedom of
expression is a strong one. Thus Article 11 has to be considered in the light of Article 10. The
protection of opinions and the freedom to express them is one of the objectives of the freedoms of
assembly and association as enshrined in Article 11 . The same considerations accordingly apply as
to the central role of freedom of expression in democratic society. Again freedom of assembly under
Article 11 protects a demonstration that may annoy or give offence to persons opposed to the ideas
or claims that it is seeking to protect . The Court has declared that "freedom of thought and opinion
and freedom of expression as guaranteed by Articles 9 and 10 of the Convention respectively, would
... be of very limited scope if they were not accompanied by a guarantee of being able to share one’s



beliefs or ideas in community with others particularly through associations of individuals having the
same beliefs, ideas or interests” . The term "association” moreover has an autonomous Convention
meaning; the national law classification will not be decisive in determining whether Article 11
applies . Article 11 expressly covers the right to form and join trade unions. It also protects a
negative right, the right not to be compelled to join an association or a trade union .

But again the essence of the right is be found in active participation in democratic life and the
democratic process. One of the principal characteristics of democracy, the Court has held, is the
possibility it offers of resolving a country’s problems through dialogue, without recourse to violence,
even when those problems are irksome. Democracy thrives on freedom of expression in all its
forms. From that point of view, there can be no justification for hindering a group solely because it
seeks to debate in public the situation of part of the State’s population and to find, according to
democratic rules, solutions capable of satisfying everyone concerned . Restrictions imposed on the
formation or activities of associations seeking to take part in democratic debate will be difficult to
justify under paragraph 2 of Article 11, which sets out an exhaustive list of legitimate aims in
respect of which restrictions may be applied provided that they are necessary in a democratic society
to attain those aims. Those exceptions must be strictly construed; only convincing and compelling
reasons can justify restrictions on freedom of association . The way in which national legislation
enshrines this freedom and its practical application by the authorities reveal the state of democracy
in the country concerned .

In the light of the above, it can be readily understood that the dissolution of a political party, and
therefore the extinction of an essential actor in the democratic process, will be difficult to justify in
the context of Article 11. There have been a series of Turkish cases concerning just that issue and
they have again given the Court the opportunity to stress the primordial place of democracy in the
Convention scheme. In United Communist Party of Turkey and Others v. Turkey, the Turkish
Constitutional Court had dissolved a political party. The Strasbourg Court established firstly that the
freedom of association applied also to political parties as "a form of association essential to the
proper functioning of democracy” and that that freedom extended not only to the founding of the
association, but also to its right to engage in activities once formed. The Court resisted an argument
by the Government to the effect that a political party regarded by the national authorities as
undermining the constitutional structures of the State could never attract the protection of the
Convention. Restrictions imposed on such parties had to be compatible with the State’s Convention
obligations whether the origin of the restrictions was constitutional or legislative.

The Court underlined that the choice of the name of a political party could not in principle
justify a measure as drastic as dissolution in the absence of other relevant and sufficient reasons. The
importance of democracy in the Convention system is highlighted. Democracy appears to be, says
the Court, the only political model contemplated by the Convention and accordingly the only one
compatible with it. Thus the right to form and carry on an association designed to promote political
aims and ideas is an area in which the Contracting States enjoy only a limited margin of
appreciation. The test under the Convention in assessing the compatibility of restrictions with the
Convention standards imposed on the various freedoms is one of necessity in a democratic society
and that will be more difficult to satisfy where what is at stake is the right to participate effectively
in the democratic process.

In this case the party had been dissolved before it had been able to start its activities, only ten
days after it was formed. In these circumstances it is perhaps not surprising that the Court was not
persuaded that the immediate and permanent dissolution of the United Communist Party had been
necessary in a democratic society. It found on the contrary that this measure, ordered before its
activities had even been started and coupled with a ban barring its leaders from discharging any
other political responsibility, was disproportionate to the legitimate aim pursued. The fact that the



party’s programme referred to the Kurdish problem was not sufficient justification, particularly as it
had not in any way advocated violence .

In the case of Sidiropoulos and Others v. Greece, the national courts had refused to register the
applicants’ association. The European Court regarded the proposed association’s aims, namely to
preserve and develop the traditions and folk culture of the Florina region, as "clear and legitimate”
on their face. It could not and did not rule out that once founded a political party or association
might under cover of the aims mentioned in its memorandum of association have engaged in
activities incompatible with those aims. But that possibility had to be tested against facts, and, as
with the Turkish Communist party, the association had not had any time to take action which might
have proved or disproved the Government’s allegations. The refusal to register the association was
therefore disproportionate.

In a Bulgarian case concerning the freedom of assembly, the applicants complained of a ban on
meetings organised by them to commemorate certain historical events. The Strasbourg Court did not
find evidence that those involved in the organisation of the prohibited meetings had had violent
intentions. At the same time it recognised that the inhabitants of a region in a country were entitled
to form associations to promote the region’s special characteristics. The fact that an association
asserted a minority consciousness could not in itself justify interference with its rights under Article
11. An essential factor was whether there had been a call for violence. The Court noted that in the
case before it there was no real foreseeable risk of incitement to violence or any form of rejection of
demaocratic principles. In those circumstances the measures banning the applicants from holding
commemorative meetings had not been necessary in a democratic society and were therefore in
breach of Article 11.

Once again the protection and strengthening of democracy and the democratic process is central
to the Court’s approach. As it stated: "Freedom of assembly and the right to express one’s views
through it are among the paramount values in a democratic society. The essence of democracy is its
capacity to resolve problems through open debate. Sweeping measures of a preventive nature to
suppress freedom of assembly and expression other than in cases of incitement to violence or
rejection of democratic principles - however shocking and unacceptable certain views or words used
may appear to the authorities, and however illegitimate the demands made may be - do a disservice
to democracy and often even endanger it". The Court continued: "In a democratic society based on
the rule of law political ideas which challenge the existing order and whose realisation is advocated
by peaceful means must be afforded a proper opportunity of expression through the exercise of the
right of assembly as well as by other lawful means” .

In a Polish case , on the other hand, a Chamber of the Court found, in a judgment which is not
final at the time of writing , that the refusal to register an association, which was to be called the
"Union of People of Silesian Nationality"”, was proportionate to the legitimate aim pursued, namely
the prevention of disorder and the protection of the rights of others. The Court took note of the fact
that the applicants could have dispelled the authorities’ doubts by slightly changing the name of their
association and by sacrificing or amending a single provision of the memorandum of association,
alterations which in the Court’s view would not have prevented the association’s members from
achieving the objectives they has set for themselves. It pointed out that democracy and pluralism
are, in the nature of things, based on a compromise that requires concessions by individuals and
groups of individuals. Most conclusively perhaps, the Court accepted that the association had
attempted to circumvent certain provisions of the electoral law, notably those laying down
conditions for exemption from the threshold of votes required to participate in the distribution of
seats in Parliament. It was reasonable on the part of the authorities to act in order to protect the
electoral system which is an indispensable element of the proper functioning of a “democratic
society" within the meaning of Article 11. Once again the emphasis is on the democracy. Here,



unlike the other cases involving refusal to register, the Chamber was satisfied that there were
sufficient indications that the association had motives other than those set out in its proposed
memorandum of association and that these were capable of affecting the proper functioning of the
electoral process. It remains to be seen whether the Grand Chamber will take the same view.

I cannot leave Article 11 without referring to one more case concerning the dissolution of a
political party in Turkey. In Refah Partisi and Others v. Turkey a Chamber of the Court concluded
that the grounds cited by the Turkish Constitutional Court to justify Refah’s dissolution were
relevant and sufficient and that the interference complained of was necessary in a democratic
society. Refah had, so the Chamber found, declared their intention of setting up a plurality of legal
systems and introducing Islamic law and had adopted an ambiguous stance with regard to the use of
force to gain power and retain it. The case has now been referred to the Court’s Grand Chamber of
17 Judges, and so will be reheard. I can say nothing that would prejudge that rehearing, but we can
still look at the general principles enounced. These were that democracy and the rule of law have a
key role to play in the integrated system for the protection of human beings set up under the
Convention. Only institutions created by and for the people may be vested with the powers and
authority of the State; written law must be interpreted and applied by an independent judicial power.
There can be no democracy where the people of a State, even by a majority decision, waive their
legislative and judicial powers in favour of an entity which is not responsible to the people it
governs, whether it is secular or religious. There is a very close link between the rule of law and
democracy. As it is a function of written law to establish distinctions on the basis of relevant
differences, the rule of law cannot be sustained over a long period of time if persons governed by the
same laws do not have the last word on the subject of their content and implementation. | would add,
as | suggested earlier, nor can democracy be sustained over a long period of time without the
effective operation of the rule of law.

The competent Chamber accepted that a political party might campaign for a change in the law
or the legal and constitutional basis of the State on two conditions: first that the means used to that
end must in every respect be legal and democratic and, second, that the change proposed must itself
be compatible with fundamental democratic principles. It followed that a party whose leaders incited
recourse to violence or proposed a policy that did not comply with one or more of the rules of
democracy or was
aimed at the destruction of democracy and infringement of the rights and freedoms granted under
democracy could not lay claim to the protection of the Convention. Again we must await the Grand
Chamber’s judgment to see whether this approach is confirmed.

Whatever the outcome in the different cases pending before the Court’s Grand Chamber, it
seems to me clear that the Convention in general, and the freedoms of expression and association in
particular, can only be understood when seen in the context of a fully democratic society. Human
rights as we understand them in Strasbourg have no existence outside democracy. Human rights law
must therefore not only reinforce the effective operation of democracy, it must also preserve
democracy from attack, whether the threat comes from government or other sources. Articles 10 and
11 of the Convention enshrine rights that are fundamental to the daily functioning of democracy and
democratic society. Their exercise as part of ordinary democratic life therefore attracts a high level
of protection, but they cannot be invoked to undermine democracy, notably in connection with the
use of violence.

Pe3rome

B uncno pyHmaMeHTanbHBIX paB U CBOOOI, HEOOXOIUMBIX ISl OOECTICUCHUS JEMOKPATHH
(mpaBo ¢u3NYECKON HETPUKOCHOBEHHOCTH M 3aLIUThHI YECTH YEIOBEKa, FapaHTHs 3aIUThl CeMEHHON



Y JIMYHOM KU3HU U T.JI.) BXOJAT TaKXKe MpaBa U CBOOOIbI, KOTOPHIE IETAI0T BO3MOXKHBIM
HOpPMaJbHOE U aKTUBHOE y4acCTUE B CO3/IaHUU JEMOKPATHUYECKOTro O0LIeCTBa.

Cpenu HUX BaXKHOE MECTO 3aHUMAIOT CB0OOo1a BhIpaxenust MHeHUS (cT.10) u cBoOoma
oowenuuenus (ct.11). Otu aBe cTaThu B3auMocBs3aHbl. [1o onpenenennto EBpomneiickoro cyna,
3aIuTa JHYHOTO MHEHUS, TapaHTupyeMas ctarbei 10, IBIseTcsi OHON U3 COCTABISIONIUX CBOOOIBI
o0beTuHEeHNs U cOOpaHusi, rapaHTHpyeMoit ctathelt 11. bonee Toro, 3Tu aBe cTathu OoJee I
MEHEE UJICHTUYHBI.

[IpaBo BbIpa)keHUS TOTUTHUECKUX UAEH U TPABO YYaCTUSI B MOJIUTUYECKOMN NESTEIbHOCTH
SBIAIOTCS PYHAAMEHTATBHBIMH TSI IEMOKPATUYECKOTO OOIIECTBA.

ITo neny Xanaucaiina EBponeiickuii cy o npaBaM 4ejI0BEKa 3aMETHUJI, YTO 3TO MPaBO
PUMEHUMO He TOJIBKO K TOH “HHPOpMaLUU” U K TeM “UesM”’, KOTOPBIE CUNTAIOTCS Oe3BpEeIHBIMH,
a TaK)Ke K TeM, KOTOPbIE OCKOPOJISIOT, HIOKUPYIOT HIJIH OECITOKOSAT TOCYAapCTBO U 0OIIECTRO.

CBo0o1a mpecchl 3aHMMAaeT BakHOE MecTo B npakThke EBponeiickoro cyna. Cyn npuaaer
BaYKHOE 3HAYEHUE MPEcce B IEMOKPATUYECKOM OOIIECTBE, TaK KaK ee 3aJaueil sABIseTcs Aavya
uH(popManuy U uael B uHTepecax oodmecTBa. O0IecTBo uMeeT npaBo Ha nHpopmanut. Cya
MOAYEPKUBACT BAXXHYIO (DYHKIIMIO TTPECCHI KaK “‘3alllUTHUKA OOIecTBa”.

B ogHoM u3 cBoux pemenuii EBponeiickuii ¢y NOg4EpKHYJI, 4TO OJUTHUKH IIOBEPraroTCs
KpUTHKE 00JbIIIe, YeM OObIYHbIE JII0IU. [[0JUTHK T0JKeH 0CO3HAaBaTh, YTO OH HEM30EKHO
MOJIBEPrHETCS KPUTHUKE 32 JIF000€ CBOE CJIOBO WM JEICTBHE.

ITo npyromy neny, rae KpUTHKE MOBEPIIIACh K€HA U3BECTHOTO MOJIUTHKA, KOTOpasi cama Obuia
roCy/1IapCTBEHHOM CityKallled, ObUIO MPUHATO PEIIeHHe, YTO JIMYHAs! )KU3Hb HE BCAKOIO YeJIOBEKa,
KOTOPBIN HaXOJUTCS B IIEHTPE BHUMAHUS O0IIECTBA, MOKET OBITh MPEAMETOM O0CYXKICHUS
MyOJIUKH.

CynI nposiBHII COBCEM IPYTOil MOAXO0/ K IMyOJIMYHON KpUTHKE cy/eil. Tak, B CBoeM pelieHnn
Cyn nmomauepkHyJI, 4TO JESTEIBHOCTh CYAEOHOM cHCTEMBI ABISETCS 00BEKTOM OOIIECTBEHHOTO
MHTEpeca U uTo cyeOHas BIACTh TOJHKHA MOJIB30BATHCS TIOBEPUEM OOIIECTBA, TOATOMY 3TO
JIOBEpHE HEOOXOIMMO 3alTUTUTh OT 0€30CHOBATENLHOM, C TOYKH 3peHHS (PaKTOB, KPUTHUKH.

3amuTa MHEHHS 1 CBOOOA BRIPAKEHUS dTUX MHEHUH SIBISICTCS OJTHOM M3 COCTABJISIFOIIINX
CBO0O/IbI 0O0BEAMHEHUH U COOpaHUT.

TepMmun “o0benrHEHNE” UMEET CBOE, aBTOHOMHOE ToJIKoBaHUe o Konsenmuu. Cratbs 11
MpUMEHsIETCS Tak)Ke K IPaBy CO3/1aHUS U IPUCOEAUHEHHUS K TOProBbIM coro3aM. OHa Takke
rapaHTUPyeT HETaTUBHOE MPABO, TO €CTh HEJb3s MPUHYKAATh YEJIOBEKA K MPUCOECTUHEHUIO K
accolualuy WIK TOPTOBOMY COI03Y.

Ho cyTb npaBa coCTOUT B aKTUBHOM MPUHATUU YYACTUSI B IEMOKPATUUECKOM KU3HU U
JIeMOKpaTuieckux mpoueccax. OAHON U3 XapaKTepHBIX YepT JEeMOKpaTuy, 1o onpeaenenuto Cyna,
SBIISICTCS BO3MOXKHOCTH peIlaTh MPOOJIEMbl TOCYJapCTBa ¢ IOMOIIBIO AUATIOTr0B, HEe puderas K
HACHJIHIO.

[To neny O6beauHeHHON KOMMYHHCTHYECKO# nmapTun Typuuu npotus Typuuu, B KOTOpOM
Koncturynuonnsiii Cyn Typuun 3anpeTuit 1eaTeJIbHOCTh TOTUTHYECKOW naptuu, Cy1 TOCTaHOBHII,
4TO cB0O0Aa 00BETMHEHHUSI OTHOCUTCS TAK)KE K TIOJIMTUYECKUM HapTHIM Kak K popme
00BbEIMHEHN S, KOTOpas SIBJISIETCS CYIIECTBEHHBIM YCIIOBUEM /ISl HaJJIexKalero (yHKIHnOHUPOBAHUS
JEMOKPATHH, M YTO 3Ta CBOOOJIa OTHOCHUTCS TAKXKE K TIPABY WICHCTBOBAHHMSI B MOJTUTHUYECKUX
MapTHsIX.

[To npyromy neny Cya moctanoBuii: “CBoOoga 00beAMHEHUS U, C €€ TIOMOIIIBIO, TTPaBO
BBIPQ)KEHUSI MHEHUS SIBJISETCS BBICILIEH IIEHHOCTHIO B IeMOKpaTHdeckoM obmiectse. CyTh
JI€MOKPATUHU COCTOUT B BOZMOKHOCTH pelIeHHsI TPo0sieM ¢ ToMoIIbio 1e6aToB. B
JEMOKPAaTUYECKOM OOIIECTBE, OCHOBAHHOM Ha 3aKOHHOCTH, JIOJIKHO OBITH JJ03BOJICHO BBIPAXKEHUE
MOJINTUYECKUX UIEH, KOTOPBIE OCYX AT CYIIECTBYIOUINE MOPSIIKK U peain3ains KOTOPhIX
OCYIIECTBISETCS MUPHBIMHU ITYTSIMH, U JOJKHBI OBITH TPEJCTABICHBI COOTBETCTBYIOIIHE



BO3MOXXHOCTH BBIPAKCHHUA 3TUX MHEHHUH C IMOMOIIBIO KaK FapaHTHUPOBAHHOI'O IIpaBa Ha
o0beIMHEHNE, TaK U IPYTUX 3aKOHHBIX CIIOCOOOB”.

[TpaBa uenoBeka, kak oHU TOHUMAIOTCS B CTpacOypre, HE CYIIECTBYIOT BHE PAMOK
nemokpaTtuu. Ctareu 10 u 11 KonBennuu copepxat GhyHIaMeHTAIBHBIC ITpaBa, KOTOPHIE
HEOOXOAUMBI JJIs1 TOBCEAHEBHOTO (DYHKIIMOHUPOBAHUS JEMOKPATUU M JEMOKPATUYECKOTO
oOmiecTBa.

Yves GUENA
Président du Conseil constitutionnel

LE CONSEIL CONSTITUTIONNEL FRANCAIS

Le Conseil constitutionnel frangais a été institué par la Constitution francaise du 4 octobre 1958, qui
crée la Veme République. Bien qu’ayant connu une évolution importante depuis sa création le Conseil
constitutionnel demeure une institution originale, qui a une position spécifique tant au sein du systeme
francais que parmi ses homologues étrangers.

Alors que pendant I’entre deux guerres et plus encore apres la seconde guerre mondiale, les Cours
constitutionnelles se multiplient en Europe, la France attend 1958 pour créer un Conseil constitutionnel.
En effet, 'organe créé par la Constitution du 27 octobre 1946 et intitulé « Comité constitutionnel
n’avait qu’un réle mineur et formel, et ne constitue pas un réel précédent de I’institution. Le caractere
récent de Pinstitution d’une Cour constitutionnelle s’explique par la tradition constitutionnelle frangaise
profondément attachée a la souveraineté absolue de la loi, « expression de la volonté générale “, selon les
termes de l'article 6 de la Déclaration des droits de ’lhomme et du citoyen de 1789.

Lasse du régime d’assemblée et de ses dérives sous les Illeme et IVeme République, la France va
élaborer en 1958, sous I'impulsion du général de Gaulle, une constitution nouvelle, dont 'objectif
prioritaire sera de redonner au pouvoir exécutif les moyens de gouverner. Sans renoncer aux fondements
du régime parlementaire, le constituant dresse de fagon limitative les attributions du Parlement. C’est
d’abord pour assurer le respect de ces limites qu’il crée le Conseil constitutionnel. Parmi les compétences
variées que confie a celui-ci le constituant, le respect du partage des domaines respectifs de la loi et du
reglement, est, a ’époque, regardé comme essentiel.

Nul ne prévoyait alors qu’a I'instar des Cours constitutionnelles américaines ou européennes, le
Conseil constitutionnel serait amené a occuper la place prééminente qui est aujourd’hui la sienne dans
I’équilibre institutionnel et dans la protection des libertés fondamentales.

LES ORIGINES ET L’EVOLUTION DU CONSEIL CONSTITUTIONNEL

Le titre VII de la Constitution du 4 octobre 1958 consacré au Conseil constitutionnel lui donne une
double mission : en matiere électorale, il joue un réle important dans I’organisation des élections
présidentielles, (réle accru depuis 1962 ou I’élection a désormais lieu au suffrage universel) puis dans leur
controle ; il assure le contentieux des élections des députés et sénateurs ; il organise les opérations de



référendum dont il proclame les résultats.

Le controle de la constitutionnalité des lois ordinaires n’est pas, dans sa conception initiale, une des
compétences essentielles du Conseil constitutionnel. Comme il a été souligné, le respect du domaine
respectif de la loi et du reglement apparait comme la tache principale du nouvel organe. A I’époque, la
possibilité de saisir le Conseil constitutionnel de la conformité d’une loi ou d’un traité a la Constitution,
avant leur entrée en vigueur, était réservée a quatre autorités seulement : le Président de la République, le
Premier ministre et chacun des Présidents des deux assemblées. Les saisines étaient rares. Elles portaient
pour P’essentiel sur les lois organiques et le reglement des assemblées parlementaires qui, en vertu de la
Constitution, sont soumis au controle obligatoire du Conseil.

L’évolution juridique consistant a garantir le respect par le 1égislateur des droits fondamentaux a valeur
constitutionnelle s’est faite en deux étapes successives.

Le Conseil constitutionnel a tout d’abord tranché un débat sur la portée normative du Préambule de la
Constitution de 1958, lequel fait référence a celui de la Constitution de la I'Véme République et a la
Déclaration des droits de ’lhomme et du citoyen de 1789. Alors qu’une partie de la doctrine et des
rédacteurs de la Constitution ne voyaient dans les principes contenus dans ces textes que des affirmations
philosophiques dénuées de portée juridique directe, le Conseil constitutionnel, implicitement des 1970,
puis par une décision expresse du 16 juillet 1971, en a reconnu la pleine valeur normative. A cette
occasion, il a fait ressortir du Préambule de la Constitution de 1946 le caractere constitutionnel de la
liberté d’association, principe fondamental reconnu par les lois de la République.

Le renforcement du réle du Conseil dans I’'ordre juridique est aussi di a la révision constitutionnelle
du 29 octobre 1974, qui a élargi a 60 députés ou a 60 sénateurs la possibilité de contester la
constitutionnalité d’'une loi ordinaire. Cette réforme a eu, dés son entrée en vigueur, un effet considérable
sur le nombre de saisines, mais aussi sur la nature des textes soumis au contréle de constitutionnalité. En
effet, elle confere a I'opposition un moyen de développer des arguments pour contester la
constitutionnalité de lois au contenu desquelles elle n’adhére pas. La possibilité de saisir le Conseil
constitutionnel est ainsi devenue un pouvoir essentiel pour I'opposition parlementaire

Congu initialement comme un arbitre ayant essentiellement pour fonction de controler le respect du
domaine de la loi par le législateur, le Conseil s’est donc transformé en juge de la conformité de la loi a
I’ensemble des regles et principes a valeur constitutionnelle

LA COMPOSITION DU CONSEIL CONSTITUTIONNEL

La Constitution prévoit en son article 56 que le Conseil constitutionnel est composé de neuf
membres, dont le mandat dure neuf ans et ne peut étre reconduit ; cette disposition garantit
I'indépendance de ses membres. Le Conseil constitutionnel est renouvelé par tiers tous les trois ans. En
cas de déces ou de démission, I’autorité de nomination désigne un nouveau conseiller pour la durée du
mandat restant a courir. Toutefois, une personne nommée en remplacement d’un conseiller décédé ou
démissionnaire dont le mandat devait expirer avant trois ans, peut étre nommée a nouveau pour neuf ans.
Trois membres sont nommés par décision du Président de la République, lequel désigne aussi le Président
du Conseil parmi I’ensemble des membres (pas seulement parmi ceux qu’il a lui méme désignés).

Liste des Présidents du Conseil constitutionnel
Membres Nomination en tant que Président Durée du mandat Auteur de la nomination



Léon NOEL 20 février 1959 1959 - 1965 Charles DE GAULLE
Gaston PALEWSKI 23 février 1965 1965 - 1974 Charles DE GAULLE
Roger FREY 22 février 1974 1974 - 1983 Georges POMPIDOU
Daniel MAYER 21 février 1983 1983 - 1986 Franc¢ois MITTERRAND
Robert BADINTER 20 février 1986 1986 - 1995 Francois MITTERRAND
Roland DUMAS 24 février 1995 1995 - 2000 Frangois MITTERRAND
Yves GUENA ler mars
2000 2000 - Jacques CHIRAC

Trois membres sont nommés par le Président de I’Assemblée nationale et trois autres par le Président
du Sénat. Peuvent faire 'objet d’'une nomination au Conseil constitutionnel tous les citoyens jouissant de
leurs droits civiques et politiques. Aucune condition de formation juridique ou autre n’est exigée par la
Constitution. En pratique, il est fait appel a des personnalités dont la compétence est reconnue dans le
domaine du droit ou des sciences politiques. En outre, sont membres de droit a vie du Conseil
constitutionnel les anciens Présidents de la République. Jusqu’a présent, seuls deux Présidents de la
IVeme République, le Président René Coty et le Président Vincent Auriol, y ont siégé en cette qualité. Le
seul ancien Président de la Veme République non décédé qui pourrait y sieger actuellement, M. Valéry
Giscard d’Estaing, ne le peut en raison d’une incompatibilité avec sa fonction de parlementaire
Sauf dans les cas de remplacement en cours de mandat, I’entrée en fonction a lieu au début du mois de
mars tous les trois ans. Les membres nommés au Conseil constitutionnel prétent serment devant le
Président de la République. Ils jurent de « bien et fidelement remplir leurs fonctions et de les exercer en
toute impartialité dans le respect de la Constitution, ainsi que de garder le secret des délibérations et des
votes. “ Seuls les membres de droit sont dispensés de préter serment.
Le statut des membres du Conseil constitutionnel est en grande partie défini par I’ordonnance du 7
novembre 1958 portant loi organique relative au Conseil constitutionnel, plusieurs fois modifiée, et, a
titre complémentaire, par un décret du 13 novembre 1959 relatif a leurs obligations. Celles-ci se
définissent principalement par la réserve qu’ils sont tenus de respecter, et par le régime strict des
incompatibilités qui leur est applicable.
Le régime des incompatibilités prescrit par Particle 57 de la Constitution interdit le cumul de la fonction
de membre du Conseil constitutionnel avec celle de ministre ou de membre du Parlement.
L ordonnance du 7 novembre 1958 compleéte et précise I'article 57 de la Constitution, disposant en
particulier que les fonctions de membre du Conseil constitutionnel sont incompatibles avec celles de
membre du Conseil économique et social. Depuis P’entrée en vigueur de la loi organique du 19 janvier
1995, les membres du Conseil constitutionnel ne peuvent plus acquérir de mandat électif ou exercer une
fonction de conseil qui n’était pas la leur avant le début de leur mandat. Les incompatibilités applicables
aux membres du Parlement leur sont également applicables. Le décret du 13 novembre 1959 leur interdit
en outre d’occuper pendant la durée de leurs fonctions tout poste de responsabilité ou de direction au sein
d’un parti ou d’un groupement politique. En cas de difficulté, le Conseil statue sur la compatibilité entre la
qualité de membre et I’activité en cause.

L’ADMINISTRATION DU CONSEIL CONSTITUTIONNEL

Pour accomplir sa mission, le Conseil constitutionnel dispose d’'une administration en nombre réduit.
Toutes catégories confondues c’est environ cinquante collaborateurs qui la constituent. 1ls sont soit
détachés de leur administration d’origine, soit recrutés par voie contractuelle. Seuls les postes de



secrétaire général et de trésorier sont prévus par les textes. Le décret du 13 novembre 1959 dispose que «
le secrétaire général prend les mesures nécessaires a la préparation et a I’'organisation des travaux du
conseil “. Un service juridique est rattaché au secrétariat général, composé traditionnellement d’un
administrateur de I’assemblée nationale, d’un magistrat judiciaire et d’'un magistrat administratif. Grace a
eux, le travail législatif peut étre suivi en amont des saisines et les difficultés repérées précocement. Le
service administratif et financier dont le chef de service est le Trésorier du Conseil assure le
fonctionnement administratif du Conseil, tandis qu’ont été crées un service du greffe et de 'informatique,
un service de documentation, de la bibliothéque et du site internet du conseil. Le Conseil offre en effet
une information compleéte et constamment actualisée sur ses décisions (qui y sont reproduites quelques
heures apres leur prononcé), ses missions, son fonctionnement et ses activités extérieures (notamment
internationales). A été créé en 1995 un service des relations extérieures qui est en charge aussi bien des
relations internationales que des relations avec la presse, les universités et avec le public.

Le Conseil constitutionnel siege depuis sa création dans I’aile Montpensier du Palais Royal, a Paris.
Voisin du Conseil d’Etat, du Ministere de la Culture et de la Comédie francaise, il a succédé dans ces
locaux a la Cour des Comptes et au Conseil économique et social.

Bati par le Cardinal de Richelieu a partir de 1624, le Palais-Royal fut habité par Anne d’Autriche puis par
les Orléans jusqu’a la Révolution. Son aile Montpensier fut la demeure de Jérome Bonaparte, frere de
Napoléon ler, puis sous le Second Empire celle de son fils Jéréme qui la fit redécorer pour la princesse
Marie-Clotilde de Savoie, son épouse.

LES ATTRIBUTIONS DU CONSEIL CONSTITUTIONNEL

Outre ses fonctions essentielles en matiere de contréle de constitutionnalité des normes et de controle
de la régularité des grandes consultations politiques, le Conseil constitutionnel est appelé a statuer ou
donner son avis sur certaines situations juridiques.

A) - La vérification de la constitutionnalité des normes juridiques représente P’activité primordiale du
Conseil
a) - S’agissant des lois, ce controle prend la forme d’un contréle a priori, C’est-a-dire exercée avant I’entrée
en vigueur de ces normes. Une norme déclarée contraire a la Constitution ne peut étre mise en vigueur.
Une loi déclarée partiellement contraire a la Constitution peut tout de méme étre promulguée pour sa
partie séparable des dispositions censurées.

Le journal officiel publiera alors la loi en mentionnant en face des articles censurés : « article déclaré non
conforme a la constitution par le Conseil constitutionnel “ 1l est fréquent que le Gouvernement dépose un
nouveau projet de loi sur les dispositions censurées afin de les rendre conformes a la Constitution.

Il est également possible pour le Président de la République, aux termes de la Constitution, de soumettre
le texte a une nouvelle lecture du Parlement, que ce dernier ne peut refuser ; cette possibilité est rarement
utilisée

Le contréle de constitutionnalité repose sur I'application de normes de référence au respect desquelles les
lois sont soumises. L’ensemble de ces normes forme ce que I’on a souvent appelé "le bloc de
constitutionnalité”. 1l se compose de la Constitution de 1958 proprement dite, de Déclaration des droits de
I’homme et du citoyen de 1789 et du Préambule de la Constitution de 1946. Le Préambule de la
Constitution de 1946 fait lui-méme référence a des principes politiques, économiques et sociaux
"particulierement nécessaires a notre temps", ainsi qu’aux "principes fondamentaux reconnus par les lois
de la République".



Les "principes fondamentaux reconnus par les lois de la République™ sont ceux qui se dégagent, par leur
importance et leur continuité, de la législation républicaine édictée avant I’entrée en vigueur de la
Constitution de la IVeme République. Outre la liberté d’association, ils comprennent en particulier la
liberté individuelle, la liberté de conscience, la liberté de ’enseignement, le respect des droits de la
défense, I'indépendance des professeurs d’université, le domaine de compétence et I'indépendance de la
juridiction administrative, le role de Pautorité judiciaire en qualité de gardienne de la propriété
individuelle. Dans une décision toute récente du 29 aotit 2002, relative a la loi d’orientation et de
programmation pour la justice, le Conseil a dégagé un nouveau principe fondamental reconnu par les lois
de la République : il se rapporte a la protection pénale des mineurs.

En 1973, par une décision relative a la loi de finances pour 1974, le Conseil a consacré le principe
d’égalité devant la loi tel gu’il est contenu dans la Déclaration des droits de ’hnomme et du citoyen de
1789. Depuis lors, ’application de ce principe est tres souvent en cause.

D’autres principes ou objectifs de valeur constitutionnelle ne trouvent pas nécessairement leur source
directe dans une norme écrite de la Constitution, de la Déclaration des Droits de ’lHomme ou du
Préambule de la Constitution de 1946. lls résultent de la prise en compte de leur combinaison : les
principes de la dignité de la personne humaine et de la continuité du service public se sont ainsi vus
reconnaitre le rang de principes a valeur constitutionnelle ; la sauvegarde de I'ordre public, le respect de la
liberté d’autrui, la préservation du caractere pluraliste des courants d’expression socio-culturels, la
possibilité pour toute personne de disposer d’un logement décent, I'accessibilité et Pintelligibilité de la loi
se sont vu reconnaitre le statut d’objectifs a valeur constitutionnelle. D’autres exigences , comme la liberté
contractuelle, ont un statut constitutionnel encore en devenir.

Le Conseil constitutionnel est ainsi amené a garantir le respect de libertés et de droits essentiels tels que le
respect de la liberté individuelle (décisions du 12 janvier 1977 et du 18 janvier 1995 relatives a la fouille
des véhicules), la protection de la santé de la mere et de I’enfant et le respect de la liberté de conscience
(décision du 15 janvier 1975 relative a P’interruption volontaire de grossesse), le droit de greve (décision
du 25 juillet 1979 concernant le droit de greve a la radio et a la télévision), la liberté d’aller et venir
(décision des 19 et 20 janvier 1981 relative a la loi renforcant la sécurité et la liberté des personnes),
I’inviolabilité du domicile (décision du 29 décembre 1983 relative a la loi de finances pour 1984), la
liberté du mariage, le droit de mener une vie familiale normale et le droit au regroupement familial
(décision du 13 aoat 1993 concernant la loi relative a la maitrise de 'immigration et aux conditions
d’entrée, d’accueil et de séjour des étrangers en France), la sauvegarde de la dignité de la personne
humaine (décision du 27 juillet 1994 concernant la loi relative au respect du corps humain et la loi
relative a l'utilisation des éléments et produits du corps humain, a I’assistance médicale, a la procréation
et au diagnostic prénatal), la liberté d’expression des idées et des opinions (décision du 29 juillet 1994
concernant la loi relative a Pemploi de la langue francaise), et les principes fondamentaux du droit pénal
et répressif : caractere personnel de la faute, nécessité d’'un élément moral pour définir un crime ou un
délit (décision du 16 juin 1999 relative a la loi sur la sécurité routiere).

En vertu de Particle 61, alinéa 1, le Conseil constitutionnel est saisi obligatoirement des lois organiques
avant leur promulgation, et des reglements des assemblées parlementaires et de leurs modifications avant
leur mise en application.

Les lois ordinaires, on I'a vu, sont soumises que sur saisine du Président de la République, du Premier
Ministre, du Président de I’Assemblée nationale, du Président du Sénat ou de soixante députés ou
sénateurs (article 61, alinéa 2). Les autorités habilitées a saisir le Conseil disposent d’un délai court entre



le moment ou la loi est définitivement votée et le moment ou le Président de la République la promulgue.
En effet, I'article 10 de la Constitution fixe au Président de la République un délai maximum de 15 jours
pour promulguer la loi sans prévoir de délai minimum, délai qui se trouve, de fait, étre celui dont
disposent les requérants pour saisir le Conseil. Mais, en pratique, le secrétariat général du gouvernement
s’assure, avant d’entamer la procédure de promulgation, qu’aucune saisine n’est en gestation. La requéte
est introduite par une lettre adressée au Président du Conseil constitutionnel, sans condition particuliere
de présentation (en dehors de la signature). La motivation des requétes n’est pas exigée, méme si elle s’est
généralisée.

En vertu de Particle 61 de la Constitution, le Conseil est saisi de la loi dans sa totalité, bien que la requéte
ne porte, dans la plupart des cas, que sur une partie de ses articles. Il n’est donc pas tenu par les moyens
ou I'objet de la saisine et reste libre de faire porter son contréle non seulement sur les seules dispositions
contestées, mais encore sur d’autres dispositions. Toutefois, le Conseil ne se prononce sur les articles non
contestés que s’il les examine d’office. Aucun "brevet de constitutionnalité™ n’est délivré aux dispositions
non contestées et non examinées d’office.

Sur le plan psychologique, il faut souligner que le Conseil constitutionnel, a la différence de la plupart des
autres cours constitutionnelles, intervient « a chaud “ et sur tout un ensemble de dispositions
controversées. A cet égard, son intervention joue souvent un role d’apaisement. En contrepartie, ses
décisions sont naturellement exposées au risque de la critique politique.

Les lois référendaires, adoptées par le peuple souverain, ne sont pas soumises au contréle de
constitutionnalité. Ce principe établi par une décision du 6 novembre 1962 relative a la loi référendaire
modifiant le mode d’élection du Président de la République, a été réaffirmé par la décision du 23
septembre 1992, relative a la loi autorisant la ratification du Traité de Maastricht adoptée a la suite d’un
référendum. 1l a été souligné a cette occasion que les lois que la Constitution a entendu soumettre au
contréle de constitutionnalité "sont uniquement les lois votées par le Parlement et non celles qui, adoptées
par le peuple francais a la suite d’un référendum, constituent I’expression directe de la souveraineté
nationale™.

Le Conseil constitutionnel est aussi habilité a se prononcer sur la répartition des compétences entre la loi
et le reglement. 1l peut le faire de deux manieres.

Au cours du débat législatif, en vertu de I'article 41 de la Constitution, le Conseil constitutionnel statue,
en cas de désaccord entre le Gouvernement et le Président de I’assemblée intéressée, a la demande de I'un
ou de l'autre, dans un délai de huit jours, s’il apparait au cours de la procédure Iégislative qu’une
proposition ou un amendement n’est pas du domaine de la loi ou est contraire a une délégation accordée
en vertu de l'article 38 lequel autorise le Gouvernement a prendre par ordonnances des mesures qui sont
du domaine de la loi. Ce mode de saisine n’a été utilisé que 11 fois depuis 1959, et jamais depuis une
décision du 23 mai 1979.

Apres promulgation de la loi, le Conseil constitutionnel, saisi en vertu de Particle 37, alinéa 2, par le
Premier ministre, prononce le déclassement d’un texte de forme législative dans le cas ou ce dernier est
intervenu dans le domaine réglementaire. Le déclassement permet au Gouvernement de retrouver sa
compétence réglementaire pour modifier le texte. Cette attribution concerne les seuls textes adoptés apres
I’entrée en vigueur de la Constitution. Pour les lois antérieures a la Constitution de 1958, portant sur des
matieres qui ne sont plus législatives en application de la répartition des compétences entre la loi et le
reglement opérée par les articles 34 et 37 de la Constitution, I'avis du Conseil d’Etat suffit pour «
déclasser “ le texte.



b) Le Conseil constitutionnel peut se prononcer sur la conformité d’'un engagement international a la
Constitution. A cette fin, il est saisi par le Président de la République, le Premier ministre, le Président de
I’Assemblée nationale, le Président du Sénat et, depuis la révision constitutionnelle du 25 juin 1992, par
60 députés ou 60 sénateurs. En vertu de I'article 54 de la Constitution, si un traité ou un accord
international comporte une clause contraire a la Constitution, la ratification ou I'approbation ne peut
intervenir qu’apres révision de la Constitution. Il convient d’observer que le Conseil peut également étre
saisi de la loi de ratification d’un traité avant sa promulgation (article 61).
C’est sur le fondement de l’article 54 de la Constitution, que le Conseil constitutionnel a été amené a juger
sur quels points les modifications de la Constitution étaient rendues nécessaires par ’adoption du Traité
de Maastricht (décision du 9 avril 1992), du Traité d’Amsterdam (décision du 31 décembre 1997), du
Traité portant statut de la Cour pénale internationale (décision du 22 janvier 1999) et de la Charte des
langues régionales ou minoritaires (décision du 15 juin 1999).

c) - Une procédure simple et informelle

Les textes n’ont prévu aucune procédure particuliere pour I’exercice du contréle de constitutionnalité
des lois. La Constitution se borne a indiquer les délais impartis au Conseil constitutionnel pour rendre ses
décisions. Il statue dans le délai d’'un mois, mais ce délai peut étre ramené a huit jours si le Gouvernement
déclare I'urgence, ce qui est exceptionnel. Dans la pratique, la procédure mise en oeuvre pour le contréle
de constitutionnalité présente les principaux caracteres du droit commun processuel (caractere
contradictoire de la procédure, caractere secret du délibéré). Elle est proche de celle suivie par le juge
administratif, comme en témoigne notamment son caractere écrit.
Trois grandes phases ponctuent ’examen auquel procede le Conseil.
La premiére s’ouvre avec la nomination parmi les membres, par le Président, d’un rapporteur chargé de
I’instruction du dossier. Celui-ci meéne alors, avec I’aide du secrétariat général, les investigations
juridigues nécessaires.
La deuxieme phase assure le caractere contradictoire de la procédure, puisque le rapporteur entend les
observations du secrétariat général du Gouvernement. Ces observations sont ensuite formulées par écrit et
transmises aux auteurs de la saisine, qui peuvent alors répondre par la production d’'un mémoire en
réplique.
Une large diffusion de ces échanges est désormais assurée par la publication au Journal officiel des
saisines opérée depuis juin 1983 et des observations en réponse du Gouvernement acquise depuis
décembre 1994.
La prise de décision constitue la troisieme et derniere phase de la procédure. Le Conseil se réunit alors a
huis clos sur convocation du Président pour délibérer. Un quorum de sept conseillers est nécessaire, sauf
cas de force majeure constatée au proces-verbal. Le Conseil peut déclarer la loi conforme a la
Constitution ou prononcer une censure totale ou partielle de ses dispositions. Toutefois, les solutions ne
sont pas toujours aussi tranchées, et il arrive que le Conseil adopte une démarche plus nuancée. C’est le
cas lorsque, tout en déclarant une disposition conforme a la Constitution, il formule a Iattention des
autorités chargées de son application, autorités administratives et juridictionnelles, une réserve
d’interprétation. La loi n’est donc déclarée conforme qu’en tenant compte de cette interprétation que I’'on
qualifie parfois de "neutralisante”. Les réserves font partie intégrante de la décision et en ont la valeur
juridique.
B) L’examen de la régularité des consultations nationales constitue le second aspect important de
I’activité du Conseil



En vertu des articles 58, 59 et 60 de la Constitution, le Conseil constitutionnel est compétent pour les
consultations nationales que sont les élections législatives, sénatoriales, I’élection présidentielle et le
référendum. Pour les deux dernieres, il est investi de compétences a la fois consultatives, opérationnelles
et contentieuses.

a) L’élection présidentielle

En vertu de Particle 58 de la Constitution, "le Conseil constitutionnel veille a la régularité de I’élection du
Président de la République. Il examine les réclamations et proclame les résultats du scrutin”.

Le Conseil intervient donc a toutes les phases de I’élection présidentielle. Pour remplir sa mission, il
bénéficie de la collaboration de dix rapporteurs adjoints paritairement choisis parmi les maitres des
requétes au Conseil d’Etat et les conseillers référendaires a la Cour des comptes. Les textes ne prévoient
aucune procédure particuliere. Aussi le Conseil se réunit-il en assemblée pléniere pour statuer sur toutes
les questions qui lui sont posées.

Le Conseil est consulté par le Gouvernement sur tous les textes organisant les opérations électorales :
calendrier, formulaires de présentation d’un candidat, déroulement du scrutin... Ses avis ne sont pas
rendus publics.

Ensuite, le Conseil intervient avant le début du scrutin pour établir la liste des candidats. Il vérifie si
chaque candidat a I’élection présidentielle dispose effectivement des 500 signatures (parrainages) exigées
par la loi et si, parmi les signataires, figurent des élus d’au moins trente départements ou territoires
d’outre-mer, sans que plus d’un dixieme d’entre eux puissent étre les élus d’'un méme département ou
territoire d’outre-mer. Il s’assure de la régularité des candidatures au regard des autres conditions posées
par la loi.

Il veille aussi au bon déroulement des opérations électorales et envoie sur place de trés nombreux
délégués, choisis parmi les magistrats de I’ordre judiciaire ou administratif, qui sont investis d’une
mission de conseil et de contréle. Le Conseil peut étre saisi par ces derniers lorsqu’ils constatent des
irrégularités ou, dans les quarante-huit heures suivant la cléture du scrutin, par le préfet ou le représentant
d’un candidat. Il peut étre également saisi par les électeurs, mais uniquement par le biais d’une
réclamation faite au proces-verbal du bureau de vote.

Apres le premier tour de scrutin, le Conseil constitutionnel, ayant tiré les conséquences des irrégularités
constatées dans les bureaux de vote, rend publics les résultats obtenus par les candidats. Il arréte les noms
des deux candidats admis a se présenter au second tour. A I'issue de ce dernier, il proclame, dans un délai
maximum de dix jours, les résultats définitifs et le nom du Président élu.

Ensuite, il appartient au Conseil de contréler les comptes de campagne qui ont été déposés par les
candidats deux mois au plus tard apres I’élection en vérifiant le respect des regles de financement des
campagnes, notamment celui des plafonds des dépenses.

Apres avoir mis en oeuvre une procédure contradictoire, le Conseil approuve le plus souvent apres
réformation ou rejette les comptes des candidats. En cas de non dépé6t du compte, de dépassement du
plafond légal des dépenses ou de rejet du compte par le Conseil constitutionnel, le candidat n’est pas
déclaré inéligible, mais il perd le droit ouvert par la loi au remboursement des dépenses qu’il a
personnellement engagées.

b) Le référendum

En vertu de Particle 60 de la Constitution "le Conseil veille a la régularité des opérations de référendum et
en proclame les résultats”. Le chapitre VI de Pordonnance portant loi organique du 7 novembre 1958 sur
le Conseil constitutionnel compleéte et précise cette disposition. Il prévoit que le Conseil est consulté par



le Gouvernement sur I'organisation des opérations de référendum.

Pendant le scrutin référendaire, le Conseil veille au bon déroulement des opérations électorales. Comme
pour les élections présidentielles il désigne des délégués qui effectuent un controle sur place.

Apres le scrutin, il assure directement le recensement général des votes, examine et tranche
définitivement toutes les réclamations des électeurs et peut, dans le cas ou il releve de graves
irrégularités, prononcer I'annulation des suffrages obtenus dans les bureaux concernés. Enfin il proclame
les résultats. Il exerce ces fonctions avec le concours des rapporteurs adjoints.

c) Les élections a I’Assemblée nationale et au Sénat

La Constitution de 1958 rompt avec la tradition parlementaire qui confiait aux assemblées elles-mémes le
controle de la régularité de I’élection des députés et des sénateurs. Cette tradition avait donné lieu a des
abus. Le contentieux appartient depuis 1958 au juge constitutionnel.

L’article 59 de la Constitution prévoit en effet que "le Conseil constitutionnel statue, en cas de
contestation, sur la régularité de I’élection des députés et sénateurs”. L’ordonnance portant loi organique
du 7 novembre 1958 sur le Conseil constitutionnel précise le réle qui lui incombe en disposant que "pour
le jJugement des affaires qui lui sont soumises, le Conseil constitutionnel a compétence pour connaitre de
toute question et exception posées a I’'occasion de la requéte. En ce cas, sa décision n’a d’effet juridique
qu’en ce qui concerne P’élection dont il est saisi".

Sa compétence contentieuse est donc pleine et entiere dans ce domaine. Mais le Conseil n’intervient qu’en
qualité de juge de I’élection, apres le déroulement des opérations électorales. 1l n’est investi d’aucun
pouvoir consultatif. Il accepte toutefois de se prononcer, a titre exceptionnel, sur un acte préparatoire dans
la mesure ou I'irrecevabilité opposée a une requéte préalable portant sur un tel acte pourrait ensuite le
conduire a remettre en cause la totalité du déroulement des élections.

Le droit de contester une élection appartient a toutes les personnes inscrites sur les listes électorales de la
circonscription concernée, ainsi qu’aux personnes ayant fait acte de candidature dans cette
circonscription. Mais, depuis P’entrée en vigueur de la loi du 15 janvier 1990, le Conseil constitutionnel
doit aussi étre saisi par la Commission nationale des comptes de campagne et des financements politiques
en cas d’absence de dépét ou de rejet du compte de campagne. Le Conseil déclare alors, le cas échéant,
I'inéligibilité et donc la cessation du mandat du candidat si celui-ci a été élu. Les griefs relatifs a la
méconnaissance de la législation sur le financement des campagnes peuvent également étre invoqués par
les requérants. La Commission nationale des comptes de campagne et des financements politiques en est
alors avisée.

Apres avoir statué sur sa compétence, le Conseil doit appliquer la procédure particuliere prévue aux
articles 36 et suivants de I’ordonnance de 1958 complétée par son reglement intérieur.

Le Conseil s’organise en trois sections composées chacune de trois membres désignés par tirage au sort.
Les affaires peuvent étre instruites avec l'aide des rapporteurs-adjoints.

C) Les autres attributions du Conseil constitutionnel

Saisi par le Gouvernement, le Conseil constitutionnel peut étre amené a constater ’empéchement du
Président de la République d’exercer ses fonctions.

En cas de circonstances exceptionnelles, liées a I'interruption du fonctionnement régulier des pouvoirs
publics, le Président de la République est tenu de consulter le Conseil constitutionnel sur les mesures qu’il
prend en vertu de Particle 16 de la Constitution.

Le Conseil constitutionnel est en outre amené a se prononcer sur I'incompatibilité entre le mandat
parlementaire d’un élu et ses autres fonctions. Il est saisi assez souvent a cet égard par le bureau de



I’'assemblée concernée.

Le Conseil constate, enfin, a la demande de I’'assemblée concernée ou du Garde des Sceaux, la déchéance
d’un parlementaire. Cette procédure a été de plus en plus souvent utilisée au cours des derniéres années. Il
ne faut pas cacher que cette évolution est en relation avec le développement des « affaires “ politico-
financieres en France.

FORME ET EFFETS DES DECISIONS

Les décisions du Conseil constitutionnel, rendues en la forme juridictionnelle, ne sont susceptibles
d’aucun recours. Aux termes de P’article 62 de la Constitution, elles Simposent aux pouvoirs publics et a
toutes les autorités administratives et juridictionnelles. Depuis mai 1995, le nom des membres ayant
assisté a la séance figure au bas de toutes les décisions. Celles-ci sont publiées au Journal officiel de la

République francaise.
UNE POLITIQUE DE COMMUNICATION ET DE COOPERATION

Le Conseil constitutionnel s’attache a faire connaitre son activité pour la rendre plus transparente : il
le fait a travers son site internet (www.conseil-constitutionnel.fr), qui publie, comme il a été souligné, ses
décisions en temps réel. Ce site fournit également un grand nombre d’informations sur ses missions, son
organisation et aussi I’ensemble de ses activités extérieures. Par ailleurs le Conseil constitutionnel publie
annuellement un recueil de toutes ses décisions ; les abstracts et résumés y sont traduits en langue
anglaise. Il fait paraitre également une revue semestrielle intitulée « Les cahiers du Conseil
constitutionnel “ ordonnées autour d’un theme juridique d’actualité et de la présentation d’une cour
constitutionnelle étrangere ; y figurent également des commentaires de ses décisions récentes.

Il convient d’ajouter que le Conseil constitutionnel accueille de nombreux représentants de Cours
constitutionnelles étrangeres, d’enseignants et de chercheurs d’universités francaises ou étrangeres, aussi
bien que de personnalités diverses (parlementaires, etc...). Une coopération avec les deux Cours
suprémes francaises, le Conseil d’Etat et la Cour de Cassation permet d’enrichir les échanges avec les
visiteurs étrangers.

Par ailleurs, le Conseil constitutionnel francgais est treés soucieux de participer a la réflexion et au travail
commun des Cours constitutionnelles.

Il le fait en premier lieu dans un cadre européen : la Conférence des Cours constitutionnelles européennes
(dont la XIleme conférence s’est tenue a Bruxelles en mai 2002) ou la « Commission de Venise , et
notamment sa sous-commission « Justice constitutionnelle “. Celle-ci est a I'origine de la base de données
« CODICES ¢, ou figurent désormais les principales décisions d’environ 70 Cours constitutionnelles, et
qui est mise a jour chaque trimestre. Un colloque a réuni en septembre 1997, au siege du Conseil, les
cours constitutionnelles de ’'Union européenne sur le theme des rapports entre droit communautaire et
droit constitutionnel.

Au-dela des cours européennes, le Conseil contribue activement a la vie de TACCPUF (association des
cours constitutionnelles ayant en partage I'usage du francais) créée en 1997. Le Conseil constitutionnel
francais, membre fondateur de ’ACCPUF, en est un des piliers, en raison de sa position au sein de la
francophonie, mais aussi parce qu’il y abrite le secrétariat général (www.ACCPUF.org). Regroupant 40
cours constitutionnelles, dont 28 cours africaines, dont la caractéristigue commune est I’appartenance a
I’organisation intergouvernementale de la francophonie, I'association se révele un lieu de dialogue,



d’échanges et de formation. S’il fallait tenter de dégager I’inspiration commune qui anime les membres de
I’ACCPUF, c’est de participation a la construction d’un Etat de droit qu’il conviendrait de parler.

* * *

A P’aube du nouveau millénaire, déja secoué par des événements dramatiques, le Conseil
constitutionnel francais, création récente et originale, a su trouver sa place dans I’équilibre institutionnel
francais. L’ouverture de sa saisine aux parlementaires en 1974, dans laquelle on a pu voir 'amorce d’un
statut de I'opposition, s’est exprimée par une augmentation quantitative de son activité tout a fait
importante. De 1959 a 1974, seulement 9 décisions sur le contréle des lois ordinaires étaient intervenues,
soit moins de une par an ; de 1975 a 2002 ce sont 444 décisions qui ont été rendues en cette matiere, soit
une moyenne de pres de 15 par an. Plus encore, le contenu des décisions sur le fond a bouleversé le
simple role de « gardien des frontieres “ que le constituant avait imaginé : créé pour contenir un
Parlement trop puissant, le Conseil constitutionnel allait finalement réguler Pactivité d’un exécutif
activiste. Sous la Veme République, plus de 90% des lois sont en effet d’origine gouvernementale.
Ajoutant a son role éminent de régulateur de Pactivité des pouvoirs publics, il a patiemment construit
celui de protecteur des droits et libertés fondamentaux. Prenant appui sur les grands textes qui fondent la
tradition des droits individuels exprimés dans la Déclaration des droits de ’hnomme et du citoyen de 1789,
il les a complétés par I'affirmation des droits économiques et sociaux particulierement nécessaires a notre
temps, tels qu’ils ont été affirmés par le constituant de 1946 au lendemain de la seconde guerre mondiale.
Plus encore il a su adapter un « bloc de constitutionnalité “ parfois ancien (Déclaration des droits de
I’homme et du citoyen de 1789) a I’évolution treés rapide des moeurs et des techniques (on pense aux
décisions concernant la bioéthique ou la communication audiovisuelle).

Ce bilan révele un souci d’équilibre constamment réaffirmé entre le nécessaire respect des regles
individuelles et celui de 'intéret général . Sans le nommer expressément c’est au concept de sécurité
juridique, élément de la stireté défini par I'article 2 de la Déclaration des droits de I’lhomme et du citoyen,
que le Conseil se réfere expressément :

@ L’exigence d’accessibilité et d’intelligibilité de la loi, dont le Conseil constitutionnel (décision du 16
décembre 1999) fait un «objectif de valeur constitutionnelle, se rapporte a cette notion. La loi doit étre
claire pour assurer la garantie des droits des citoyens

@ De méme, la sécurité juridique impose des exigences concernant I’élaboration de la loi. L’ impératif de
sincérité qui s’attache par exemple a ’examen des textes financiers (lois de finances et lois de
financement de la Sécurité sociale) exigera que soit transmis en temps utile au Parlement les documents
permettant une information correcte des parlementaires.

@ De méme, le Conseil a veillé a ce que l'usage du droit d’amendement en fin de procédure parlementaire
ne dénature 'esprit bicamériste du parlementarisme francais et ne permette au Gouvernement d’imposer
ses vues en trompant la vigilance du Parlement.

@ Enfin, le Conseil constitutionnel n’acceptera une disposition rétroactive que si elle est justifiée par un
intérét général suffisant et interdira purement et simplement la rétroactivité des dispositions pénales plus
séveres.

Les exemples de ce souci de sécurité juridique pourraient étre multipliés.

Cette fonction de protecteur des droits fondamentaux témoigne aussi et peut-étre surtout de la
convergence des Cours suprémes nationales et européennes vers une conception universelle des valeurs
démocratiques.

Au plan national on aurait pu imaginer des divergences de jurisprudence importantes, notamment avec les



cours suprémes judiciaire (Cour de cassation) et administrative (Conseil d’Etat). La premiere est
proclamée par la Constitution (article 66) gardienne de la liberté individuelle, tandis que la seconde, le
Conseil d’Etat, a depuis la fin du X1Xeme siecle, soumis le pouvoir exécutif dont elle contréle les actes,
au respect des libertés parfois définies de maniére prétorienne. Force est de constater une grande

convergence entre les jurisprudences de ces cours et du Conseil constitutionnel en matiére de protection
des droits fondamentaux.

Au plan européen et international, méme si le Conseil constitutionnel ne contréle pas la conformité des
lois a la Convention européenne des droits de ’homme, ni de maniére plus générale aux traités, on peut
relever une convergence spontanée des droits garantis (et un catalogue tres voisin des libertés et droits
fondamentaux), comme des méthodes d’interprétation et de controle utilisés. A cet égard le Conseil
constitutionnel francais est partie prenante de ce nouveau dialogue, particulierement intense depuis une
quinzaine d’années, entre Cours suprémes nationales et Cours européennes. Ce dialogue concourt a la
construction de ce que I’on a pu appeler un « ordre public européen “,

EXTRAITS DE LA CONSTITUTION DU 4 OCTOBRE 1958

Titre VII - Le Conseil Constitutionnel
Article 56 :
Le Conseil Constitutionnel comprend neuf membres, dont le mandat dure neuf ans et n’est pas
renouvelable. Le Conseil Constitutionnel se renouvelle par tiers tous les trois ans. Trois des membres sont
nommés par le Président de la République, trois par le Président de I’Assemblée Nationale, trois par le
Président du Sénat.
En sus des neuf membres prévus ci-dessus, font de droit partie a vie du Conseil Constitutionnel les
anciens Présidents de la République.
Le Président est nommé par le Président de la République. Il a voix prépondérante en cas de partage.

Article 57 :
Les fonctions de membre du Conseil Constitutionnel sont incompatibles avec celles de ministre ou de

membre du Parlement. Les autres incompatibilités sont fixées par une loi organique.

Article 58 :

Le Conseil Constitutionnel veille a la régularité de I’élection du Président de la République.

Il examine les réclamations et proclame les résultats du scrutin

Article 59 :

Le Conseil Constitutionnel statue, en cas de contestation, sur la régularité de I’élection des députés et des
sénateurs.

Article 60 :

Le Conseil Constitutionnel veille a la régularité des opérations de référendum et en proclame les résultats.
Article 61 :

Les lois organiques, avant leur promulgation, et les reglements des assemblées parlementaires, avant leur
mise en application, doivent étre soumis au Conseil Constitutionnel qui se prononce sur leur conformité a
la Constitution.

Aux mémes fins, les lois peuvent étre déférées au Conseil Constitutionnel, avant leur promulgation, par le
Président de la République, le Premier Ministre, le Président de I’Assemblée Nationale, le Président du
Sénat ou soixante députés ou soixante sénateurs.

Dans les cas prévus aux deux alinéas précédents, le Conseil Constitutionnel doit statuer dans le délai d’'un



mois. Toutefois, a la demande du Gouvernement, s’il y a urgence, ce délai est ramené a huit jours.

Dans ces mémes cas, la saisine du Conseil Constitutionnel suspend le délai de promulgation.

Article 62 :

Une disposition déclarée inconstitutionnelle ne peut étre promulguée ni mise en application.

Les décisions du Conseil Constitutionnel ne sont susceptibles d’aucun recours. Elles s'imposent aux
pouvoirs publics et a toutes les autorités administratives et juridictionnelles.

Article 63 :

Une loi organique détermine les regles d’organisation et de fonctionnement du Conseil Constitutionnel, la
procédure qui est suivie devant lui et notamment les délais ouverts pour le saisir de contestations.

Article 16 :

Lorsque les institutions de la République, I'indépendance de la Nation, I'intégrité de son territoire ou
I’exécution de ses engagements internationaux sont menacés d’une maniere grave et immédiate et que le
fonctionnement régulier des pouvoirs publics constitutionnels est interrompu, le Président de la
République prend les mesures exigées par ces circonstances, apres consultation officielle du Premier
Ministre, des Présidents des assemblées ainsi que du Conseil Constitutionnel.

Il en informe la Nation par un message.

Ces mesures doivent étre inspirées par la volonté d’assurer aux pouvoirs publics constitutionnels, dans les
moindres délais, les moyens d’accomplir leur mission. Le Conseil Constitutionnel est consulté a leur
sujet.

Le Parlement se réunit de plein droit.

L’Assemblée Nationale ne peut étre dissoute pendant I’exercice des pouvoirs exceptionnels.

Article 37 :

Les matieres autres que celles qui sont du domaine de la loi ont un caractere réglementaire.

Les textes de forme législative intervenus en ces matieres peuvent étre modifiés par décrets pris apres
avis du Conseil d’Etat. Ceux de ces textes qui interviendraient apres I’entrée en vigueur de la présente
Constitution ne pourront étre modifiés par décret que si le Conseil Constitutionnel a déclaré qu’ils ont un
caractere réglementaire en vertu de P’alinéa précédent.

Article 41 :

S’il apparait au cours de la procédure législative qu’une proposition ou un amendement n’est pas du
domaine de la loi ou est contraire a une délégation accordée en vertu de Particle 38, le Gouvernement
peut opposer I'irrecevabilité.

En cas de désaccord entre le Gouvernement et le Président de I’'assemblée intéressée, le Conseil
Constitutionnel, a la demande de I'un ou de l'autre, statue dans un délai de huit jours

Article 54 :

Si le Conseil Constitutionnel, saisi par le Président de la République, par le Premier Ministre, par le
Président de I'une ou I'autre assemblée ou par soixante députés ou soixante sénateurs, a déclaré qu’un
engagement international comporte une clause contraire a la Constitution, I’autorisation de ratifier ou
d’approuver I’engagement international en cause ne peut intervenir qu’apres révision de la Constitution.

SUMMARY



The French Constitutional Council was created by the Constitution of the Fifth Republic on 4
October 1958. It is a recent institution in France, though such constitutional courts had already existed in
Europe since the 1920s and had become even more common after the second world war. The idea of
judicial review for constitutionality of Acts of Parliament is something of a novelty in France; the idea
was long rejected on grounds of the absolute sovereignty of Parliament as the "expression of the will of
the people”.

The Constitutional Council is made up of nine members appointed for a non-renewable term of nine years
to guarantee their independence. Three members are appointed by the President of the Republic, who also
designates the President of the Council, three by the Speaker of the National Assembly and three by the
Speaker of the Senate. Former Presidents of the Republic are ex officio members for life; in practice the
only one still alive at the moment is a Member of Parliament, which is a function incompatible with
membership of the Council. Members have a very strict duty of discretion and are subject to several
forms of incompatibility (office of Minister, Member of Parliament, member of local elective councils,
Member of the Economic and Social Council and so on. And the incompatibilities that apply to Members
of Parliament also apply to Members of the Council). On the other hand a Member of the Constitutional
Council can hold a post of University Professor. The Constitution does not require a legal qualification or
professional experience; in practice, however, most members of the Constitutional Council since its
creation have been lawyers (judges in the ordinary or administrative courts, advocates, professors of law)
and many of them have had important political responsibilities (Members of Parliament, Ministers...).

Originally, its powers were considered as limited : in the new Constitution of 1958, its main function was
to guarantee respect for the frontier between matters to be governed by Acts of Parliament and matters for
executive regulation. It was also responsible for monitoring presidential and parliamentary elections. At
the time only four authorities were entitled to apply to the Council for constitutional review of an Act of
Parliament - the President of the Republic, the Prime Minister and the Speakers of the two Houses of
Parliament.

Nobody foresaw that France’s Constitutional Council, like Constitutional Courts elsewhere in Europe or
America, would come to occupy the predominant place it now has in the country today.

The Council’s emergence as guarantor of the legislature’s observance of fundamental rights secured by
the Constitution came about in two successive stages.

Firstly, in a leading decision of 1971 concerning freedom of association, it held that the Preamble to the
Constitution of 1958, which refers to the Declaration of Human and Civic Rights of 1789 and the
Preamble to the Constitution of 1946, had mandatory legal status, even though until then many legal
authorities and the draftsmen of the Constitution regarded these principles as mere affirmations carrying
no direct impact.

The second stage was in 1974, when the Constitution was amended to extend to sixty Members of
Parliament or sixty Senators the right to challenge an ordinary Act of Parliament as unconstitutional. This
amendment had an immediate effect on the number of enactments referred. It provided the opposition
with a means of developing arguments to challenge the constitutionality of laws of which it disapproved.

Today the Constitutional Council is known through its two main functions: control of the regularity of
national elections and constitutional review. Its role is more important in the case of Presidential elections
and referendums, where it exercises both advisory and judicial jurisdiction. It is consulted by the



government on the whole process of organising elections (timetable, nomination forms, verifying the five
hundred signatures that each candidate has to gather from elected representatives, the actual balloting and
so on). It hears complaints and declares the results of the vote. After that, in the following months the
Council approves or rejects candidates’ campaign accounts. In this last case, the candidate is not declared
ineligible but loses his entitlement to reimbursement of expenses personally incurred. In parliamentary
elections the Constitutional Council intervenes only to control the regularity of an election after the event
but it has no advisory role. In the event of important irregularities it may order the total cancellation of the
votes and a new ballot then takes place. The procedure is adversarial.

But the primary function of the Constitutional Council is still the very specific constitutional review of
Acts of Parliament; it occurs before Acts take effect (after being passed by Parliament but before being
promulgated by the President of the Republic). A statute that is found unconstitutional cannot be
promulgated; if only certain provisions have been declared unconstitutional and not unseverable from the
statute, the statute is promulgated without these provisions. This is actually the most common practice.
Another possibility frequently used by the Council is the declaration of constitutionality subject to
"qualified interpretation"; the Council will declare a provision is to be interpreted for it to be
constitutional. The procedure is informal, mostly written, adversarial but secret (though since 1995 some
procedural documents have been published with the decision in the Journal officiel de la République
francaise).

Constitutional review rests on the application of parameters to which laws are required to conform.
They constitute what has often been called the "bloc de constitutionnalité”: the Constitution itself and its
Preamble, which, as we have seen, makes reference to the Declaration of Human and Civic Rights and to
the Preamble to the Constitution of 1946, which in turn refers to the "the political, economic and social
principles especially necessary to our times™ and "the fundamental principles recognised by the laws of
the Republic”. They include freedom of association, individual freedom, freedom of conscience, freedom
to come and go, dignity of the human person and many others. Affirming these principles through many
decisions, the French Constitutional Council has become a real protector of fundamental rights of the
people.

Apart from Acts of Parliament, the Constitutional Council can also review a treaty for
constitutionality and may declare that the Constitution must be amended before the treaty can be ratified.
This was the case for the European Treaties of Maastricht and Amsterdam and for the Treaty of Rome
creating an International Criminal Court.

According to the Constitution its decisions have judicial status and are binding on public authorities
and on all administrative and judicial bodies (no appeal lies from its decisions). It can consequently be
said that its place in the nation’s institutional structure is now assured, and it is further possible to note
that both by its case law and by its dialogue in bilateral and multilateral cooperation with foreign
Constitutional Courts, it participates in the construction of a "European public order".

Dimiter Gotchev
Juge, Bulgarie

L’EGALITE DEVANT LA LOI ET
LA PRATIQUE DE LA COUR CONSTITUTIONNELLE

L’un des principes fondamentaux de la Constitution bulgare, énoncé dans son art. 6, est celui de
I’égalité devant la loi. Cette égalité ne peut étre limitée par les lois se fondant sur la distinction de race, de



nationalité, d’appartenance ethnique, de sexe, d’origine, de religion, d’éducation, de convictions,
d’appartenance politique, de condition personnelle et sociale ou de situation de fortune.

La pratique de la Cour constitutionnelle est liée a I'interdiction de limiter les droits des citoyens selon les
distinctions ci-dessus. Dans le cadre du contréle de constitutionnalité conformément a Part. 149, al. 1, p. 2
de la Constitution, la Cour a pu se prononcer a plusieurs reprises sur I'inconstitutionnalité de textes de
lois, mais c’est la décision interprétative No 14 du 10 novembre 1992, sur I’affaire constitutionnelle No 14
du 1992 (J.0. No 93 de 1992), qui est considérée comme principale en la matiere.

Cette décision traite en premier lieu le principe de I'égalité devant les lois de tous les citoyens. Il est
signalé que ce principe est fondamental dans toute société démocratique et qu’il est énoncé dans le
préambule de la Constitution en tant qu’une valeur universelle parallelement a la liberté, a la paix, a
I’humanisme, a la justice et a la tolérance.

Selon cette décision le respect du principe de I’égalité des citoyens est considéré comme le respect méme
de la Déclaration universelle des droits de ’hnomme de I’Organisation des Nations Unies.

Le principe de I’égalité des citoyens devant la loi est lié a 'interdiction d’un traitement inégal fondé sur
les distinctions citées dans I'art. 6, al. 2 de la Constitution, autrement dit a l'interdiction de la
discrimination.

La Cour repartit en deux catégories les distinctions définissant la discrimination comme inadmissible. La
premiere catégorie regroupe les distinctions de naissance - race, sexe, nationalité, appartenance ethnique,
origine. L’inadmissibilité de la discrimination sur la base de ces distinctions reléve de la regle qui stipule
que «tous les individus naissent libres et égaux en droit... “. Les distinctions de la seconde catégorie -
religion, éducation, convictions, appartenance politique, condition personnelle et sociale et situation de
fortune - sont acquises et changent au cours de la réalisation sociale de I'individu.

Sont inadmissibles toute limitation des droits et toute attribution de privileges fondées sur quelle que soit
des distinctions mentionnées ci-dessus.

Les distinctions en question sont exhaustivement énumérées dans lart. 6, al. 2 de la Constitution.
L’interdiction par une loi de la discrimination et de I’établissement d’un régime de limitation des droits ou
d’attribution de priviléges sur la base d’autres distinctions n’existant pas, le législateur peut limiter les
droits ou attribuer des privileges sur la base des distinctions autres que celles citées dans I'art. 6, al. 2 de
la Constitution. Dans la décision en question la Cour constitutionnelle indique que «la Constitution
n’exclut pas la limitation des droits et Pattribution de priviléges strictement définis sur la base d’autres
distinctions sociales”.

Exposées comme elles le sont, les considérations principales du texte de cette décision interprétative de la
Cour ont trouvé une application dans nombre de décisions prononcées dans le cadre du contréle de
constitutionnalité exercé sur des textes de lois concrets (art. 149, al. 1, p. 2 de la Constitution).

A titre d’exemple on peut citer la décision No 8 du 27 juillet 1992, affaire constitutionnelle 7/1992 (J.O.
No 62/92), par laquelle la Cour constitutionnelle s’est prononcée sur I'inconstitutionnalité du paragraphe 9
des Dispositions finales et transitoires de la Loi sur les banques et les crédits interdisant notamment
I’acces aux organes dirigeants des banques a des personnes ayant occupé auparavant certains postes
électifs ou faisant partie des effectifs.

La Cour a noté que cette limitation est en contradiction avec lart. 6, al. 2 de la Constitution parce qu’elle
est fondée sur des distinctions qui y sont mentionnées et qui excluent la limitation des droits en matiére
d’acces a de tels postes.

Par sa décision No 11 du 29 juillet 1992, affaire constitutionnelle No 18/92 (J.O. No 64/92) la Cour a



déclaré I’'inconstitutionnalité du paragraphe 6 de la Loi modifiant et complétant la Loi sur les pensions de
retraite (J.O. No 52/1992) qui porte création d’un nouvel article 10 «a”. Le texte en question stipule que le
temps passé a un poste dirigeant au sein du personnel des partis et organisations politiques visés dans le
texte ne sera pas pris en considération pour I'ancienneté de I'individu concerné.

La Cour a décidé que priver cette catégorie de citoyens de leurs droits conformément a I’art. 51 de la
Constitution est en contradiction avec l’art. 6, al. 2. Il n’y a pas de fondement pour un traitement inégal
des citoyens.

La Cour a affirmé ce principe constitutionnel aussi dans sa décision No 3 du 3 avril 1992, affaire
constitutionnelle No 30/91 (J.0. No 30/92). Elle a notamment rejeté la requéte demandant I’établissement
d’inconstitutionnalité du paragraphe 1 de la Loi modifiant et complétant la Loi sur le Conseil supréme
judiciaire (J.O. No 106/91) ce paragraphe ayant abrogé I'al. 4 de I'art. 2 de cette loi lequel interdit aux
avocats en exercice d’étre élus au Conseil supréme judiciaire. La Cour a indiqué «qu’on ne peut pas, aux
termes d’une loi, établir des limitations fondées sur une telle caractéristique professionnelle de la
profession juridique” visant notamment la distinction «d’éducation” de I'art.6, al. 2 de la Constitution.

La Cour a exprimé une position similaire aussi dans sa décision No 9 du 30 septembre 1994, affaire
constitutionnelle No 11/94 (J.0. No 87/94). Par cette décision la Cour a déclaré inconstitutionnel 'art. 16,
al.4, p. 3 de la Loi sur le pouvoir judiciaire (J.0. No 59/94) lequel stipule que I’'exercice d’une profession
libre de la part des membres du Conseil supréme judiciaire est incompatible avec leur statut.

C’est toujours en suivant le principe d’inadmissibilité de la limitation des droits, fondée sur les
distinctions énumérées dans I'art. 6, al. 2 de la Constitution, que la Cour constitutionnelle a prononcé sa
décision No 12 du 4 juin 1998, affaire constitutionnelle 13/98 (J.O. No 66/98), qui établit
I’inconstitutionnalité de ’art. 1 de la Loi déclarant propriété de I’Etat les biens immobiliers des familles
des anciens rois Ferdinand et Boris et de leurs héritiers (J.0. No 305/47). Dans cette décision la Cour
exprime son avis qu’il est inadmissible, du point de vue de la Constitution actuellement en vigueur, de
porter atteinte aux droits des individus, selon la distinction de «condition personnelle” ou celle
«d’origine”.

Dans I’esprit de ce principe s’inscrit aussi la décision No 2 de la Cour du 21 janvier 1999, affaire
constitutionnelle No 33/98 (J.0. No 88/99). Dans cette décision la Cour a prononcé I'inconstitutionnalité
du paragraphe 1 des Dispositions transitoires et finales de la Loi sur Padministration (J.0. No 108/98) qui
interdit aux personnes ayant exercé des fonctions de responsabilité au sein de I’appareil politique et
administratif du Parti communiste bulgare d’occuper de postes de responsabilité au sein de
I’administration pendant cing ans.

La Cour a signalé que le droit au travail, énoncé dans I’art. 48 de la Constitution, est limité de facon
inadmissible sur la base de I'une des distinctions visées a I’art. 6, al. 2 de la Constitution.

Le principe constitutionnel d’interdiction de la discrimination fondée sur les distinctions visée dans l'art.
6, al. 2 de la Constitution est pris en considération par la Cour constitutionnelle aussi dans I’'exercice des
compétences qui lui sont attribuées aux termes de I’art. 149, al. 1, p. 4 de la Constitution. Par sa décision
No 2 du 18 février 1998, affaire constitutionnelle No 15/97 (J.0. N022/98) la Cour s’est prononcée sur la
conformité a la Constitution de la Convention cadre pour la protection des minorités nationales. La Cour
a statué que cette Convention est tout a fait conforme aux principes constitutionnels fondamentaux et en
particulier a la disposition de I'art. 6, al. 2 de la Constitution portant sur la limitation des droits des
citoyens sur la base des distinctions de race, de religion, de nationalité et d’appartenance ethnique.

L autre principe constitutionnel d’importance, découlant de I'art. 6, al. 2 de la Constitution, selon lequel la



limitation légitime des droits des citoyens et I’établissement de différences dans le régime juridique, sur la
base des distinctions autres que celles visées dans Iart. 6, al. 2, sont constitutionnellement admissibles, est
également appliqué dans nombre de décisions de la Cour constitutionnelle.

A titre d’exemple on peut citer la décision No 1du 11 février 1993, affaire constitutionnelle No 32/92,
(J.O. No 14/93), par laquelle la Cour a statué que la Loi sur Papplication provisoire de certaines exigences
complémentaires concernant des membres des directions des organisations scientifiques et de la Haute
commission d’attestation (J.O. No 104/92) n’est pas contraire a la Constitution parce que les distinctions,
visées dans I’art. 6,al. de la Constitution, sont exhaustivement énumérées alors que la limitation des
droits, sur la base d’autres distinctions, est constitutionnellement admissible. Ainsi par exemple le
principe du professionnalisme, visé dans la loi en question, n’est pas cité dans l’art. 6, al. 2 de la
Constitution.

Par sa décision No 1 du 16 janvier 1997, affaire constitutionnelle No 27/96, (J.0. No 9/97), la Cour a
rejeté la requéte demandant I’établissement d’inconstitutionnalité du paragraphe 1 et du paragraphe 2 de la
Loi modifiant et complétant la Loi sur la protection des dépots et des comptes en banques de commerce
pour lesquelles la Banque Nationale Bulgare a demandé I'ouverture d’une procédure de déclaration en
faillite (J.0. No 90/96). La Cour a noté que la protection inégale, des déposants de la part de I’Etat,
dépasse, dans ce cas, la question de I'inadmissibilité du traitement inégal des citoyens, découlant de Part.
6, al. 2 de la Constitution.

La Cour a utilisé la méme approche dans sa décision No 18 du 14 novembre 1997, affaire
constitutionnelle No 12/97, (J.0. No 110/97). Par cette décision la Cour a rejeté la demande
d’inconstitutionnalité du texte de l’art. 9, al. 1, p. 1 de la Loi sur les banques (J.0. No 52/97).

La Cour a considéré que I’'exigence a I’égard des membres du conseil d’administration et du conseil des
directeurs d’avoir fait des études supérieures en droit ou économie n’est pas une discrimination
inadmissible aux termes de I'at. 6, al. 2 parce que cette exigence de la loi ne figure pas parmi les
distinctions, visées dans cet article.

Les exemples, cités de la pratique de la Cour constitutionnelle, qui devient, il faut le dire, pratique
courante, témoigne clairement du réle que la Cour constitutionnelle joue en matiere de protection des
droits des citoyens contre des dispositions de loi discriminatoires.

SUMMARY

Equality before the law is one of the fundamental principles of the Constitution of the Republic of
Bulgaria. In the discharge of its constitutional control function on the laws passed by Parliament the
Constitutional Court has ruled on more than one occasion that a legal text is in contravention to the
Constitution as it discriminates citizens on the basis of criteria that the Constitution recognizes as non-
acceptable.

The interpretative decision No 14 of November 10, 1992 is the guiding decision in this practice. The
decision characterizes in general the principle of equality before the law and the ban on the abridgement
of this right. The decision proclaimed the principle of the exclusiveness of the principles named. The
decision divides the criteria in two groups. The individual acquired the first group of criteria like race,
gender, nationality and ethnic identity by birth; the second group of criteria like education, beliefs, and
political affiliation were added.

As regards the Law on Banks and Lending Activities the Court ruled that it was in contravention to
the Constitution to introduce a ban to persons who had previously held certain positions.



On another occasion the Constitutional Court ruled that it was anticonstitutional to count out definite
positions held in the past in party headquarters or government institutions when calculating the length of
service valid for retirement.

The decision that outlawed the text barring the civil service to persons who had previously held
senior positions in the Bulgarian Communist Party is in the same vein.

The Constitutional Court ruled it was anticonstitutional to confiscate the property of the ex kings
Ferdinand and Boris 111 and their inheritors on grounds of origin.

A number of Constitutional Court decisions have been passed to say that a law can abridge rights or
grant privileges on grounds of attributes that are not listed in the Constitution and that cannot justify the
abridgement of rights and granting of privileges.

The Court ruled that it is constitutionally acceptable to institute a different protection regime for the
commercial banks’ depositors when the banks are adjudicated bankrupt.

The Court did not find discrimination in the law-required law or economics degree for the bank
governors or the bank governing board members.

Prof. Dr. h. c. mult. Rolf Knieper

Zusammenfassung

Der Beitrag beschaftigt sich mit den VVerfassungsprinzipien des territorialen Staatsaufbaus, die sich
der Problematik der Abgrenzung von Kompetenzen und gleichzeitig dem Zusammenhalt des Ganzen
stellen miissen. Das ist fiir foderale Staaten selbstverstandlich, gilt aber auch im wirklichen Leben auch
fir zentralisierte Staatsgebilde einerseits und lockerere Zusammenschliisse andererseits. Die Problematik
wird an Beispielen aus im wesentlichen der europiischen und der deutschen Situation abgehandelt. Bei
diesen Beispielen steht die sektorale und territoriale Verteilung finanzieller Ressourcen im Vordergrund.
Obwohl zugestanden wird, dass es sich jeweils um eminent politische Fragen handelt, wird doch auch die
(verfassungs-)rechtliche Dimension herausgestellt und damit die Bedeutung, welche der
Verfassungsgerichtsbarkeit bei der Kanalisierung der Konflikte in fiir alle Streitparteien annehmbare
gewaltfreie Verfahren und friedliche Losungen zukommt.

Abgrenzungen und Zusammenhalt in der Organisation des Staates:
Verfassungsprinzipien und verfassungsgerichtliche Konkretisierungen

I. Fragestellung
Die folgenden Ausfiihrungen setzen das Bestehen einer gréfderen Einheit voraus, die so organisiert ist,
dass bestimmte Kompetenzen, Machtbefugnisse und Gewalten in ihrem Inneren auf verschiedene
Institutionen verteilt sind.

Wer die politischen Debatten und tatsachlichen, nicht selten gewaltsamen Geschehnisse innerhalb der
und zwischen den Nachfolgestaaten der Sowjetunion verfolgt, wird erkennen, dass hier noch ein
gewaltiger Nachholbedarf fiir die Durchsetzung fairer und realitatstauglicher Rechtsprinzipien und ihre
Unterstiitzung in die Praxis besteht. Der Beitrag soll dazu dienen, diesen Bedarf bewusst zu machen.

I1. Grundsitzliche Erwigungen
Die Motivationen fiir eine Aufteilung sind unterschiedlich. Sie moégen in der Uberzeugung liegen, dass
eine Aufteilung von Kompetenzen zu grofserer Sachnahe und Effizienz bei der Erledigung von
vielfiltigen Aufgaben fihrt, sie mogen durch Biirgernihe, die Suche nach Selbstbestimmung und die
Hoffnung auf die Erleichterung demokratischer Mitsprache und auf Transparenz der
Entscheidungsprozesse begriindet sein. Sie mégen aber auch dadurch entstanden sein, dass kleinere
Einheiten mehr oder weniger freiwillig zu eben dieser grofieren Einheit zusammengefiigt worden sind



und im Prozef3 des Zusammenfigens ein Kompromif§ ausgehandelt werden muf3, der bestimmte
Kompetenzen bei den kleineren Einheiten belaf3t, um den Zusammenschluf akzeptabel zu machen. Selbst
wenn ein Zusammenschluf3 gewaltsam zustande kommt, zum Beispiel bei Territorialeinheiten durch
Annexion, zeigt die historische Erfahrung, dass jedenfalls im Anschlufi eine juristische, vertragliche
Absicherung des neuen Zustandes gesucht wird, wozu es notwendig ist, dass im klassischen Volkerrecht -
anders als im Privatrecht - ein durch Gewalt initiierter Vertrag (zum Beispiel ein Friedensvertrag) giiltig
ist und auch nicht zur Anfechtung berechtigt.

Die Aufteilung der Kompetenzen und dementsprechend die Einrichtung und/oder der Bestand
besonderer Einheiten mag territorialen oder sektoralen Kriterien verpflichtet sein, sich also in der

Untergliederung einer grofseren territorialen Einheit in kleineren Einheiten vollziehen, die iber mehr oder
weniger grofde Selbstiandigkeit verfiigen, oder zu einer inhaltlichen Kompetenzverteilung und
Gewaltenteilung fithren, also zum Beispiel im konstitutionellen Staat zur Trennung von legislativer,

exekutiver und judikativer Gewalt.
Die Ausgestaltung der Kompetenzverteilungen und die Gewichte der einzelnen Gewalten innerhalb

der Gesamtheit konnen sehr unterschiedlich sein. Sie bewegen sich auf der einen Seite bis zu dem Punkt,
wo eine - territoriale oder sektorale - Gewalt von einer anderen vollstandig aufgesogen wird, so dass sie
vielleicht noch dem Namen, nicht aber mehr dem Inhalt nach als Kompetenztrager existiert. Ein solcher
Zustand ist erreicht, wenn zum Beispiel die Exekutive nach Belieben die Arbeit des Parlaments diktiert
oder - iiber das beriihmte ,, Telefonrecht™ - alle Entscheidungen der Gerichte, oder wenn einem Gliedstaat
alle Kompetenzen entzogen werden. Auf der anderen Seite ist die Grenze einer Aufteilung der Gewalten
erreicht, wenn eine Einheit vollstiandig selbstandig handelt und eine Riicksichtnahme auf das Gesamte mit
Erfolg und auf Dauer vollstiandig verweigert.

Innerhalb dieser Extreme des Aufsaugens und des Auseinanderfallens ist eine Vielzahl von
Gestaltungsvarianten moglich und es ist sicherlich gut, eine genaue Aufgaben- und Kompetenzverteilung
zu fixieren, wobei man sich der Problematik bewuf3t bleiben muf3, dass eine Fixierung Verschiebungen
und Veranderungsnotwendigkeiten in der Zeit nicht ausschlie3en kann.

Obwohl hier territoriale Einheiten im Vordergrund stehen, gelten auf einer sehr abstrakten Ebene die
Uberlegungen zu Kompetenzverteilungen und -zentralisierungen fiir alle Einheiten, also auch fiir andere
juristische Personen des 6ffentlichen Rechts wie des Privatrechts, fir politische Parteien,
Religionsgemeinschaften oder Kapitalgesellschaften. Entgegen dem Anschein in manchen Fillen kann es
eine vollstandig monolithische, von einem Punkt oder einer Person vollstiandig zentral gelenkte komplexe
Einheit nicht geben. Wo immer verschiedene soziale, professionelle, weltanschauliche, politische oder
andere Interessen zusammentreffen, ist eine Verteilung von Kompetenzen und die Notwendigkeit ihres
Austarierens gegeben. Je weniger explizit dies anerkannt, offen thematisiert und voraussehbaren
Spielregeln unterworfen wird, desto erratischer sind die Entscheidungsprozesse. Die Alternative zu
rechtlich fixierten Verfahren ist oft ein informelles Geflecht personlicher Beziehungen, ein Handeln
hinter den Kulissen, ein dauerndes Abstecken von Machtspharen.

Bei den verschiedenen Gestaltungsmoglichkeiten innerhalb der oben angegebenen Extreme scheint
mir eine Beobachtung offensichtlich: je weniger aufgegliedert die Kompetenzen, je zentralistischer also
die Machtbefugnisse organisiert sind, desto weniger ausgepragt ist der Bedarf zur Koordinierung, zur
Herstellung von Gemeinsamkeiten, zur Wahrung des Gesamtinteresses. Andererseits: wenn iiberhaupt
eine grofiere Einheit erhalten werden soll, dann miissen akzeptierte Mechanismen bestehen, die
widerstehende oder gar auseinanderstrebende Interessen austarieren und in gewissem Umfang zu einem
Allgemeininteresse zusammenfiihren. Je hoher der Grad der Selbstiandigkeit und Unabhangigkeit der
Teilgewalten, desto prekarer und schwieriger wird der Prozef der Formulierung und Durchsetzung der



Allgemeininteressen. Das gilt insbesondere dann, wenn dieses Allgemeininteresse, ein gemeinsames Ziel,
ein kollektives Anliegen nicht klar und inhaltlich gehaltvoll definiert sind. Wéhrend zum Beispiel das
klare Ziel einer Handelsgesellschaft die Erzielung von Gewinn ist oder einer Partei die Durchsetzung
eines politischen Programmes, ist eine dhnliche Zielbestimmung bei territorialen Einheiten in der Regel
viel schwieriger, komplexer und selbst wo sie versucht wird, haufig unprazise. Auch der erfolgreichste,
beste Weg zur Erreichung eines Ziels oder sogar der Definition des spezifischen Allgemeininteresses
stellt sich haufig erst im Prozef3 selbst heraus. Nicht selten verbergen sich hinter einem behaupteten
Allgemeininteresse in Wahrheit Partikularinteressen, wihrend sich umgekehrt die subjektive Verfolgung
von Partikularinteressen im Ergebnis als objektive Realisierung des Allgemeininteresses darstellen mag.

I11. Die Grundpflicht zu wechselseitiger Riicksichtnahme
Trotz aller Schwierigkeiten halte ich es fiir unabweisbar, dass alle Trager von Machtbefugnissen sowohl
auf den Respekt aller anderen Triger von Machtbefugnissen und ihrer Kompetenzen als auch auf die
Wahrung der Einheit verpflichtet sein miissen. Selbstverstandlich ist jede Institution berechtigt und
verpflichtet, die ihr zugewiesenen oder originar zustehenden Kompetenzen voll auszuschépfen und
auszutiiben; dennoch steht die Ausiibung unter dem Leitmotiv der Riicksichtnahme. Zu Recht hat etwa
Oeter darauf hingewiesen, dass es sich besonders in der Sphire des Staatlichen dabei um politische
Konstellationen und Probleme handelt, die nicht vorschnell und iibermifig verrechtlicht werden sollten .
Dennoch kommt der Prozefd ganz ohne rechtliche Markierungen und (verfassungs-)gerichtliche
Kontrollen nicht aus, nicht zuletzt um den Einsatz von Ubermacht und physischer Gewalt iiberfliissig zu
machen oder wenigstens einzudammen.

Dass es sich dabei nicht um eine akademische und voluntaristische Meinung und Debatte handelt,
belegt die Beharrlichkeit, mit der gerade in Einheiten, in denen eine starke Aufgabenverteilung und eine
selbstbewufdte Kompetenzwahrnehmung besteht, in der gerichtlichen und aufsergerichtlichen Praxis
Grundsitze der Ricksichtnahme auf die jeweils anderen und der Verpflichtung auf das Gesamtinteresse
eingefordert werden und dies auch dann, wenn sie vom positiven, gesetzten Recht nicht ausdriicklich
vorgeschrieben sind.

So stellt das deutsche und europiische Kapitalgesellschaftsrecht die Befugnisse der einzelnen
Gesellschaftsorgane prazise auf und grenzt sie voneinander ab. Uber die Formen der Interaktion ist wenig
ausgesagt. Rechtsprechung und Lehre haben dieses gesetzliche Vakuum gefiillt. Sie konstruieren den
Bestand von Treuepflichten zum Beispiel des Managements gegeniiber den Gesellschaftern oder die
Pflicht zur Wahrung der Belange der Gesamtgesellschaft. Diese Pflichten bestehen neben dem gesetzlich
eingeraumten und unbestrittenen Recht zur selbstandigen Geschiftsfithrung .

Im Prinzip gilt im Staatsorganisationsrecht nichts anderes. Juristische Texte, die einem
Zusammenschlufd von Teilstaaten oder gar Staaten zu einer grof3eren Einheit Form geben, legen in der
Regel mehr Gewicht darauf, die Kompetenzaufteilungen der territorialen Einheiten genau zu beschreiben
und von den Kompetenzen der Gesamtheit abzugrenzen; das gilt fiir die Kompetenzen in der
Gesetzgebung, der Verwaltung, der Steuererhebung, der Gerichtsbarkeit. Auch die sektorale
Gewaltenteilung zwischen Legislative, Exekutive und Judikative werden in den Texten schwergewichtig
als Problem der Abgrenzung voneinander betrachtet. Eher selten sind Texte, die - wie zum Beispiel Art.
10 Abs. 2 des EWG-Vertrages - die Mitglieder explizit verpflichten, die im Vertrag festgelegten Ziele
nicht zu behindern, sondern zu beférdern, unabhiangig davon, welche Materien dieser oder jener
Institution zur Regelung und Verwaltung anvertraut sind .

Beinahe unabhingig aber von der Formulierung in Verfassungsurkunden und Grindungsvertragen
groerer Einheiten setzt sich - nicht unahnlich zum Gesellschaftsrecht - die Auffassung durch, dass ein
Zusammenhalt der Einheit nicht moéglich sei ohne ein Geflecht wechselseitiger Riicksichtnahme und



Treuepflichten, die in jede Richtung gehen, das heifst von den Teileinheiten zur Gesamtheit und
umgekehrt, aber auch innerhalb der Teileinheiten. Das gilt sowieso in Zentralstaaten, aber auch in
demokratischen Bundesstaaten, deren Verfassung Grundsitze der Gewaltenteilung realisiert. Sicherlich
wird immer wieder betont, dass die Teilstaaten und der Gesamtstaat ihre eigenen, voneinander
abgegrenzten Sphiaren haben und ihre Kompetenzen in eigener Verantwortung ausiiben und dass auch die
Verfassungsorgane ihre jeweiligen Sachbefugnisse in jeweils besonderer Zustiandigkeit ausiiben und sich
gegen Einmischungen verwahren diirfen und miissen. Gleichzeitig aber findet sich beim Auftauchen von
Konflikten wie ein roter Faden die Aussage, dass deren Lésung unter dem Leitmotiv der wechselseitigen
Riicksichtnahme und der Treue zu stehen habe. Der auch im Gesellschaftsrecht verwendete Begriff der
Treue wird jeweils zu einem Bindestrich-Wort konkretisiert: zur Bundestreue fiir die Mitglieder des
Bundesstaates , zur Verfassungsorgantreue fiir das Verhalten von Legislative, Exekutive und Judikative ,
zur Unionstreue fiir den Zusammenhalt der Europaischen Union .

Die Begriindungen ergeben sich aus der allgemeinen Verpflichtung zur Realisierung des Sozialstaats,
des Rechtsstaats, der Gleichwertigkeit oder der Einheitlichkeit der Lebensverhiltnisse, aus der Einsicht,
dass in Zeiten der Globalisierung von Handel und Kommunikation, aber auch von Umwelt- und anderen
Gefahren Souveranitaten und Unabhingigkeiten sich mediatisieren , dass verschiedene Rechts- und
Sozialordnungen sich wechselseitig verschranken, dass das Handeln der verschiedensten Akteure bei aller
Selbstiandigkeit wechselseitig aufeinander einwirkt. Es ist also richtig, darauf hinzuweisen, dass alle diese
Begriffe, Benennungen, Feststellungen hoch abstrakt und unbestimmt bis zur Inhaltslosigkeit sind, dass
sie benutzt werden konnen, um die verschiedensten Ergebnisse begriinden und legitimieren zu suchen.
Diese Einsicht macht die Aussagen aber nicht unrichtig (sie gelten fiir viele Begriffe besonders des
Verfassungsrechts), sondern warnen zu Recht davor, dass in der praktischen Handhabung ein hohes Maf3
an Verantwortung und Denkgenauigkeit, bewuf3ter Professionalitit und kritischer Beobachtung
erforderlich sind.

Nur eine Verfassungsgerichtsbarkeit, die sich dieser Verantwortlichkeit und Schwierigkeit bewusst
wird und die Herausforderung anzunehmen bereit ist, vermag - wie keine andere Institution - in diesem
sensiblen Bereich die Momente der Abgrenzungen und des Zusammenhaltes der territorialen
Staatsgewalten mit verfassungsrechtlicher Argumentation zum Ausgleich zu bringen.

In dieser Perspektive hat zum Beispiel das deutsche Bundesverfassungsgericht den
zugegebenermafien vagen Rechtsbegriff der Bundestreue oder des bundesfreundlichen Verhaltens
benutzt, um Pflichten des Bundes gegeniiber den Liandern, Pflichten der Lander untereinander und
Pflichten der Lander gegeniiber dem Bund zu begriinden. Es hat zum Beispiel die Plane der
Bundesregierung durchkreuzt, eine besondere eigene private Fernsehgesellschaft zu griinden, da sie damit
ihre verfassungsrechtlichen Kompetenzen tiberschritten hitte und da sie in der Art des VVorgehens, des
Verhandelns, der Auswahl der Rechtsformen riicksichtslos gehandelt hatte und damit gegen die Pflicht
zum bundesfreundlichen Verhalten verstof3en hitte . Es hat Sonderwege der Lander bei der
Beamtenbesoldung verbaut, da damit die Einheitlichkeit der Lebensverhiltnisse, aber auch das
Gleichgewicht bei den Staatsausgaben gefahrdet und dementsprechend das Prinzip der Bundestreue
verletzt worden wire . Es hat in dem politisch zwischen manchen Landern und verschiedenen
Bundesregierungen hochst umstrittenen Bereich der Atompolitik das Prinzip der Bundestreue benutzt, um
Pflichten zur wechselseitigen Information, zur inhaltlichen Abstimmung von Argumentationen, zur
Riucksichtnahme auf die Positionen der einen und der anderen zu begrinden .

IV. Die regionale Aufteilung finanzieller Ressourcen
Es hat endlich die Verteilung von Einnahmen und Ausgaben zwischen den Lindern und zwischen Bund



und Landern wesentlich unter den Grundsatz der Bundestreue gestellt, der allerdings hier in der
Verfassung schon vorgegeben ist. Auf diese im Moment wieder einmal kontroversen wechselseitigen
Verpflichtungen zum horizontalen und vertikalen Finanzausgleich zwischen den Landern und zwischen
Bund und Liandern will ich im folgenden aus mehreren Griinden mit einigen Worten eingehen (das

wichtige Sonderproblem der Finanzierung der Gemeinden erortere ich hier nicht, weil es keine
wesentlichen argumentativen Sonderaspekte aufweist).
Zum ersten sind meines Erachtens Verpflichtungen zum Finanzausgleich in der deutschen

Verfassung, insbesondere in Art. 107 GG, im Gesetz ,,Uber den Finanzausgleich zwischen Bund und
Landern” von 1993 in der Fassung vom 20.12.2001 und im Gesetz ,,Uber verfassungskonkretisierende
allgemeine MafB3stibe fiir die Verteilung des Umsatzsteueraufkommens, fiir den Finanzausgleich unter
den Landern sowie fiir die Gewahrung von Bundeserganzungszuweisungen (Maf$stibegesetz)" vom 09.
September 2001 Konkretisierungen der Bundestreue, des bundesfreundlichen Verhaltens und des
Rechtsgrundsatzes der wechselseitigen Riicksichtnahme. Diese Verankerungen relativieren die
Auffassung, es handele sich bei den Grundsitzen um ungeschriebenes Verfassungsrecht. Das
Bundesverfassungsgericht hat in diesem Zusammenhang von dem ,,bundesstaatlichen Gedanken der
Solidargemeinschaft, des biindischen Einstehens fiireinander” gesprochen .

In der deutschen Literatur wird neben dieses bundesstaatliche Prinzip haufig das Prinzip der
Sozialstaatlichkeit gestellt und betont, dass im Bundesstaat ,,die finanziellen VVoraussetzungen fiir eine
gleichmafdige Versorgung der Bevolkerung mit offentlichen Leistungen geschaffen werden sollen™ ,
damit die Gleichwertigkeit oder gar Einheitlichkeit der Lebensverhiltnisse gewahrleistet ist.

Ich personlich halte dieses Argument fir wertvoll, meine aber im Gegensatz zur Entscheidung des
Bundesverfassungsgerichts aus dem Jahre 1986, das die Pflicht zum Finanzausgleich ausdriicklich auf
den foderativen Bundesstaat beschrinkt hat, dass es in seinem allgemeinen Gehalt nicht auf
bundesstaatliche Strukturen beschrankt ist, sondern in der hier vorgetragenen Orientierung auf alle
grofderen (territorialen) Einheiten anwendbar ist, die aus kleineren, in unterschiedlicher Weise
verschiedenen Einheiten zusammengesetzt sind und die auf Dauer real existieren sollen. Staatlichkeit -
gleichgiltig ob in foderaler oder zentralistischer Organisation - kann sich ohne Finanzausstattung nicht
entfalten, ebensowenig wie tiberregionale mehr oder weniger lockere Verbinde. (Steuer)-Einnahmen und
die Finanzkraft sind - wie der Nationalokonom Joseph Schumpeter schon formuliert hat - ,,die materielle
Existenz des Staates" .

Auf der einen, nicht einmal bundesstaatlich oder foderal zusammengehaltenen Seite, steht z.B. die
Europaische Union, in der ein klares, rechtlich verankertes Bewuf3tsein dafiir besteht, dass der
Einigungsprozefs langfristig zum Scheitern verurteilt ware, wenn nicht unionsweit die Angleichung und
Harmonisierung der Arbeits- und Lebensverhaltnisse der Biirger zum verpflichtenden Programm erhoben
wiirde, das die Mitgliedstaaten, aber auch die Union selbst zu realisieren haben. Die Parallele zur
nationalen sozialstaatlichen Verpflichtung auf die Gleichwertigkeit der Lebensverhaltnisse ist
offensichtlich. Entsprechend formulieren nicht nur die Praambel und die Grundgesetzartikel des
Griindungsvertrages der Europaischen Gemeinschaft diese Ziele als verbindliches Recht, sondern es
werden in einer Vielzahl von Fonds der Europaischen Union selbst Finanzmittel zu Transferleistungen
zur Verfiigung gestellt, um diesem Prozef3 einen materiellen Gehalt zu geben. An anderer Stelle habe ich
personlich daraber hinausgehend argumentiert, dass die Transferleistungen aus den Industriestaaten in die
sogenannten Entwicklungslander nichts mit einer grof8ziigigen Hilfe zur Entwicklung dieser Staaten zu
tun hat, sondern als Beitrige zur Struktur- und Regionalpolitik einen notwendigen Ausgleich leisten zur



Herstellung und Erhaltung der Funktionsfahigkeit der nicht nur konomisch, sondern zunehmend auch
politisch sich globalisierenden Verhaltnisse.

Auf der anderen Seite des Spektrums stehen die zentralistisch organisierten Staaten. Fiir sie ist die
Terminologie des Finanzausgleichs sicherlich unangemessen, meines Erachtens nicht aber das Prinzip.
Wenn sie als vollstandige und territorial einheitliche Staaten erhalten bleiben sollen, darf auf die Dauer

keine Region ohne angemessene Finanzausstattung bleiben. Die Geschichte ist voll von Beispielen, wo
hoch zentralisiert organisierte Staaten, die es nicht geschafft haben, in den verschiedenen Regionen ihres

Territoriums ber angemessene und reale Finanzleistungen eine Angleichung oder Einheitlichkeit der
Lebensverhiltnisse der Bevolkerungen herzustellen und zu erhalten, vielleicht eine Weile mit Gewalt
zusammengehalten werden konnten, dass sich die Einheit auf Dauer aber zersetzt. Dieser Prozef kann die

Form einer offenen Revolte gegen die Zentralgewalt annehmen oder sich schleichend vollziehen. Auf
Dauer aber setzt sich die Logik der in der Finanzausstattung liegenden ,,materiellen Existenz des Staates"

regelmafdig auch gegen Gewalt und Einheitsideologien durch.

Wenn hier jetzt also der Mechanismus des deutschen Finanzausgleichs dargestellt wird, so ist
gleichzeitig zu betonen, dass hinter der spezifisch foderalen Auspragung, die fiir die konkrete deutsche
Situation offensichtlich ist, immer auch allgemeinere Prinzipien liegen, die iiber den Bundesstaat
hinausweisen und sowohl fiir lockerer organisierte Einheiten einerseits und fiir den zentralistischen Staat
andererseits Bedeutung haben.

Das spezifisch foderale Moment kommt in der Ausgangssituation zum Ausdruck: Die
Finanzverfassung des Grundgesetzes realisiert die Eigenstaatlichkeit der Lander (und des Bundes)
dadurch, dass jedem einzelnen eigene o6ffentliche Einnahmen zustehen, die ganz iiberwiegend
Steuereinnahmen sind und die aus eigenem Recht erhoben werden. Diese Einnahmen erlauben es den
Landern (und dem Bund), ihre staatlichen Aufgaben und Ausgaben zu erfillen, die nicht von der Zentrale
aus delegiert sind, sondern von vornherein als gesonderte und eigenstiandige bestehen. Dieses auf Dauer
angelegte Konzept wird erganzt, um Situationen ausgleichen zu kénnen, in denen ein Land fir eine
begrenzte Zeit und fiir eine bestimmte Aufgabe einer Sonderbelastung ausgesetzt ist. Fir bedeutende
Investitionen, die konjunkturelle Stérungen oder strukturelle Ungleichgewichte zwischen den Landern
ausgleichen sollen, kann der Bund einem Land besondere Finanzhilfe gewihren (Art. 104a Grundgesetz).

Dieses Grundkonzept der Verteilung von Einnahmen und Ausgaben ist genuin bundesstaatlicher
Natur und hat trotz der Moglichkeit zu temporiren Finanzhilfen noch nichts mit einem Finanzausgleich
zu tun. Dieser kommt erst dann ins Spiel, wenn sich herausstellt, dass die Normalitit der
bundesstaatlichen Verteilung von Einnahmen und Ausgaben zu grofsen Ungleichgewichten zwischen den
einzelnen Landern fiihrt, weil sie eine unterschiedliche Finanzkraft haben. In diesen Fillen sind die
Lander mit einer hoheren Finanzkraft verpflichtet, den Landern mit unterdurchschnittlicher Finanzkraft
Ausgleichszahlungen zu leisten. Diese Pflicht ergibt sich aus Art. 107 GG, dem Finanzausgleichsgesetz
von 1993 und dem Mafstibegesetz von 2001. Uber diesen horizontalen Finanzausgleich hinaus kann der
Bund zusitzlich durch Geldzahlungen die Leistungsschwiche von Landern kompensieren (vertikaler
Finanzausgleich).

Uber die Modalititen der Berechnung der Finanzkraft und die Hohe der Ausgleichszahlungen wird
praktisch seit dem Bestehen der Bundesrepublik gestritten, wobei nach der Wiedervereinigung der Streit
an Scharfe zugenommen hat. Der Streit fithrt regelmaf3ig zum Bundesverfassungsgericht, das seine letzte
Entscheidung im Jahre 1999 gefillt hat . Auf die Darstellung dieser - sehr wichtigen - (finanz-
)technischen und sozialpolitischen Einzelheiten kommt es hier nicht an. Wesentlich ist aber, dass bei
allem Streit iiber die Hohe und die Modalitiaten das Grundprinzip allgemein akzeptiert wird. Das mag
damit zusammenhingen, dass inzwischen in Deutschland das Modell des Bundesstaates allgemein als



positiv bewertet und verteidigt wird und dass ein Bewuf3tsein dafir existiert, dass die ,,Eigenstaatlichkeit
der Lander einerseits und ihre Einbindung in die bundesstaatliche Solidargemeinschaft andererseits” (so
die Wortwahl in Art. 6 des Maf3stibegesetzes) untrennbar zusammengehaoren. Hilfreich ist sicher auch die
Erfahrung, dass die Finanzkraft keine statische Grofie ist, sondern dass sie sich in der Zeit in den
verschiedenen Landern unterschiedlich entwickelt, so dass tendenziell jedes Land ausgleichspflichtig oder
ausgleichsberechtigt werden kann.

Um eine ungefiahre VVorstellung von den realen Grofsenordnungen zu geben, zitiere ich die im Urteil
des Bundesverfassungsgerichts von 1999 angegeben Zahlen. Danach betrug das Volumen des
horizontalen Finanzausgleichs im Jahre 1998 DM 13,52 Milliarden und der erganzenden Zuwendungen
durch den Bund an die leistungsschwachen Lander 25,65 Milliarden bei einem Gesamtvolumen des

Bundeshaushalts im Jahre 1998 von etwa DM 460 Milliarden.
V. Sanktionen

Das sind hohe Betrage, die tatsachlich geleistet werden missen. Dass dies, wenn durchaus auch mit
Widerwillen und unter verschiedenem Protest, ohne Anwendung von Zwang geschieht, liegt sicherlich -
wie bereits gesagt - daran, dass ,,die Bundesstaatlichkeit und gerade auch die foderale Einordnungs- und
Befolgungspflicht der Lander heute allgemein akzeptiert ist" . Ein Rickgriff auf den sogenannten
»-Bundeszwang" (Art. 37 Grundgesetz) ist deshalb in der Praxis nicht notig. Dennoch lauert dieses
verfassungsrechtlich vorgesehene scharfe Instrument im Hintergrund (und leistet vielleicht durch seine
blof3e Existenz einen wirksamen Beitrag zur Einhaltung der Bundestreue). Es handelt sich bei ihm um
eine unangenehme, exzeptionelle, von Hans Kelsen ,,primitive Rechtstrechnik™ genannte
»,Bundesexekution" , mit der die Bundesregierung Zwangsmafsnahmen gegen ein Land einsetzen darf, das
die ihm nach Verfassung oder Gesetz obliegenden Bundespflichten (zu denen auch die Pflicht zum
Finanzausgleich gehort) nicht erfillt.

Die moglichen Mafsnahmen reichen von der blofsen Anweisung tiber die Sperrung von Finanzmitteln
und die Ersatzvornahme bis hin zur polizeilichen Gewalt . Gerade in Zeiten, in denen die foderale
Verfassungskultur noch wenig entwickelt war und grundlegende politische Konflikte zentrifugale Krifte
freisetzen konnten, hat es in Deutschland - wenn auch seltene - militarische Einsitze gegen
widerspenstige Lander gegeben. Auch aus anderen Bundesstaaten wie z. B. den USA und der Schweiz
wird dies berichtet. Dass es sich keineswegs um eine Besonderheit des Foderalismus handelt, belegen
Frankreich und andere zentralistisch organisierte Staaten, wo besonders in fritheren Zeiten durchaus
regionale Konflikte mit militarischen Mitteln gelost wurden. Inzwischen ist die ,,primitive Rechtstechnik™
in den meisten Staaten praktisch in den Hintergrund getreten, weil sie wegen der Bereitschaft zu Respekt
vor Kompetenzaufteilungen und gleichzeitig zum Zusammenhalt und Riicksichtnahme nicht mehr
erforderlich ist. In der deutschen Verfassung ist sie dariiber hinaus auch juristisch durch zwei Instrumente
entscharft: zum einen muf der Bundesrat - also die Vertretung der Lander - der Zwangsmafinahme
zustimmen; zum anderen kann die Rechtmafdigkeit der Entscheidungen der Bundesregierung auf Antrag
des betroffenen Landes vom Bundesverfassungsgericht tiberpriift werden.

Damit erkennt und nutzt die deutsche Verfassung, dass eine professionell kompetente und neutrale,
unabhangige Verfassungsgerichtsbarkeit einen politischen Konflikt zwischen den Staatsgewalten und

Staatsorganen mit verfassungsrechtlicher Argumentation auf ein anderes Niveau heben kann, dass also
mit der Verrechtlichung eines Konfliktes und seiner Kanalisierung in ein verfassungsgerichtliches

Verfahren die Chanceeiner zu friedlichen und gewaltfreien Lésung wachst.
Selbstverstiandlich sind dies Fesseln der Machtausiibung, deren praktische Wirksamkeit eine hohe
rechtsstaatliche Kultur erfordert, die nicht feststeht, sondern die sich stets erneuern und regenerieren mus.



Bei der dauerhaften Erfiilllung dieser Aufgabe ist die Einsicht hilfreich, dass wechselseitige
Riicksichtnahmen und die Einhaltung von Treuepflichten langfristig dem allgemeinen Interesse, aber
auch den vielen durchaus legitimen partikularen Interessen weit mehr dienen als die riicksichtslose
Durchsetzung kurzfristiger Vorteile. Es ist den Nachfolgestaaten der Sowjetunion zu wiinschen, dass die
theoretisch einfache Aussage in die praktisch schwierigen politischen Taten umgesetzt wird. Dabei kann
dem Verfassungsgericht und unter bestimmten Umstanden dem Internationalen Gerichtshof eine sehr
positive Rolle zukommen.

Pe3iome

KoHcTuTylInoHHbBIE IPUHIUIIBI TEPPUTOPUATBHOIO YCTPOKWCTBA TOCYIapCTBa MOANAA0T M0/
poOJeMaTHKy pa3rpaHUICHHS TIOTHOMOYHNA U OJHOBPEMEHHO 00€CTICUeHHsI €IMHCTBA IIEJIOT0. DTO
HEYTO caMo co00H pazymeroreecs i (heepaTUBHBIX TOCYIapCTB, OHAKO B JEHCTBUTEIBHOCTH
MIPUMEHHUMO TaK>Ke€ U K, C OJTHOW CTOPOHBI, IEHTPAITM30BaHHBIM TOCYIapCTBEHHBIM 00pa30BaHUsM, a C
ApyTroi - K 0oJiee poIXJIbIM 00beauHeHUAM. [IpoOiemaTrka uccieayeTcst B OCHOBHOM Ha IpHMepax,
OTHOCSIIIMXCA K CUTyallud B EBpone u, B 4aCTHOCTH, B [ 'epMaHun. DTH TpUMEPHI CBUIETEIIbCTBYIOT O
TOM, 4TO Ha MEPEIHUH IJIaH BBIXOIUT CEKTOPAIIbHOE U TEPPUTOPHATILHOE pacrpeieseHne GUHAHCOBBIX
pecypcoB. U, X0Ts cieayeT Npu3HaTh, 4YTO B COOTBETCTBYIOIIMX CIIy4asix pedb UIET O BHICOKUX
MOJINTUYECKUX MATEPUSIX, HEOOXOAMMO BBISIBUTH TAK)KE U (KOHCTUTYIIHOHHO-) TIPABOBYIO
COCTAaBJIAIOIYI0, TEM CAMBIM IIOAYEPKHBAA 3HAYCHUE, ITPUIAaBAEMOC KOHCTUTYIHTMOHHOMY
Cyaonpou3BoACTBY, ICPCBOAAILLICMY KOH(b.HI/IKTHBIG CUTyalluu B PYyCJIO MPUCMIICMBIX JIS1 BCCX
KOH(IMKTYIOIIMX CTOPOH HEHACHIICTBEHHBIX MIPOIIETYP U MUPHBIX PEIICHHI.

Otto Luchterhandt
Professor an der Rechtswissenschaftlichen Fakultit der Universitiat Hamburg

Grundrechtsschutz durch Individualbeschwerde-ver-fahren in Verfassungsgerichten. Eine Skizze

I. Einfithrung in das Problem

Zu den bedeutendsten und faszinierendsten Phinomenen der Entwicklung der nationalen
Verfassungsordnungen im 20. Jahrhundert zahlt die Ausbreitung der Verfassungsgerichtsbarkeit. In
Europa hat sie nach dem Zweiten Weltkrieg geradezu einen "Siegeszug" (Klaus Stern) erlebt, der durch
ihre beinahe flachendeckende Einfiihrung im postkommunistischen Raum bis zum Ende des Jahrtausends
seinen Hohepunkt erreichte . Dieser steile Aufstieg dirfte damit an sein Ende gekommen sein, denn es
spricht wenig dafiir und ist daher ziemlich unwahrscheinlich, dass die geistesgeschichtlich und
rechtskulturell so vollig anders als die euro-atlantische Staatenwelt geprigten islamischen und
schwarzafrikanischen Staaten an diese Entwicklung im angebrochenen 21. Jahrhundert werden ankniipfen
konnen. Zugleich muss man sich freilich davor hiiten, die Verfassungsgerichtsbarkeit als eine
unverlierbare nationale Errungenschaft, gewissermaf3en als einen juristischen point of no return zu
betrachten. Es gehort vielmehr zu den bleibenden, bitteren, zu Niichternheit mahnenden Erfahrungen und
Erkenntnissen, welche gerade die deutschen Staatsrechtler aus der Verfassungsgeschichte Deutschlands
im 20. Jahrhundert gewonnen haben, dass namlich die Héhen einer humanen Rechtsordnung nur durch
eine geringe Entfernung von den Abgriinden der Barbarei getrennt sind, dass - anders gesagt -
Menschenrechte, soziale Gerechtigkeit und Demokratie mithsam erworbene und sehr zerbrechliche
politisch-rechtliche Leistungen einer Nation sind, dass sie nur durch laufende ehrliche und ernsthafte
Anstrengungen gegen ihre standigen - offenen und versteckten - Gefahrdungen verteidigt und bewahrt
werden konnen, wenn man ihren Verlust nicht riskieren will. Eine wesentliche Voraussetzung fiir den
bleibenden Erfolg einer mental, politisch und juristisch so anspruchsvollen Institution, wie die



Verfassungsgerichtsbarkeit sie darstellt, ist die innere, sozio-politische Konsolidierung und Stabilitat
einer Nation. Das lehrt gewiss am eindrucksvollsten und geradezu exemplarisch der Weg der Vereinigten
Staaten von Amerika seit 1787, das lehrt aber auch der erfolgreiche Weg Deutschlands in den letzten
Jahrzehnten des 20. Jahrhunderts. Zu diesem Erfolgt hat, und darin liegt eine eigenartige Dialektik

zwischen Recht und Wirklichkeit, die Verfassungsgerichtsbarkeit nach einhelliger Uberzeugung in
Deutschland einen unschitzbaren Beitrag geleistet. Einen bedeutenden Anteil an dieser Leistung aber
hatte, auch das ist unstrittig, das Rechtsinstitut der Verfassungs- bzw. Grundrechtsbeschwerde des
Menschen und Biirgers (im weiteren: Individualbeschwerde). Es ist eine schwer zu beantwortende
rechtssoziologische und zugleich kulturanthropologische Frage, ob dieser Erfolg nur durch dafir giinstige
Eigenarten der in Deutschland geschichtlich gewachsenen Rechtskultur erméglicht wurde, das
Rechtsinstitut der Individualbeschwerde daher nicht ohne weiteres mit gleicher Erfolgsaussicht auf andere
Staaten, Nationen, Rechtsordnungen tbertragen werden konnte. Dies naher zu untersuchen, wire gewiss
reizvoll, ist im vorliegenden Rahmen aber nicht moglich. Gleichwonhl liegt die Vermutung nahe, dass die
rechtskulturellen VVoraussetzungen, welche die Nationen jeweils mitbringen, in durchaus
unterschiedlichem Grade Einfiihrung, Anwendung und Wirkung der Individualbeschwerde erleichtern
und begiinstigen. Fir die Republik Armenien, die noch nicht iber eine Individualbeschwerde verfiigt,
sich zu ihrer Einfiihrung aber im Zuge der beabsichtigten Verfassungsreform entschliefien konnte, ist das
Problem durchaus aktuell . Sichere VVoraussagen iiber den méglichen Erfolg eines entsprechenden
Schrittes lassen sich naturgemafd nicht machen, denn der Gesetzgeber bewegt sich hier auf dem Felde der
Rechts- und Verfassungspolitik, das in hohem Maf3e von der Maxime des ‘trial and error’ (Karl Popper)
bestimmt wird. Die Qualitat des "Versuches", seine Chancen hangen aber nicht unwesentlich davon ab,
dass man zunachst einmal theoretisch die verschiedenen Formen der Individualbeschwerde untersucht,
denn bekanntlich gibt es sie nicht nur als ein einziges Modell . Es ist Zweck dieses Beitrages, die
vorhandenen Varianten der Individualbeschwerde in einem knappen systematischen Uberblick
darzustellen.

Il. Ansitze und Verfahrensformen der Individualbeschwerde

Man kann die Formen der Individualbeschwerde in unterschiedlicher Weise systematisieren. Ich
wibhle hier als Ansatz die Art der staatlichen Madnahme bzw. des Aktes, gegen welche sich das
Individuum mit seiner Beschwerde wendet: normative Rechtsakte (Gesetze, Verordnungen usw.),
Verwaltungsakte, Gerichtsentscheidungen. Die Beschwerden kénnen vom Individuum entweder
unmittelbar selbst beim Verfassungsgericht anhingig gemacht werden - dies ist das ablicherweise als
Individualbeschwerde bezeichnete Instrument, sie kénnen aber auch durch Einschaltung und mit Hilfe
eines anderen Staatsorgans (Gericht; Ombudsman; Menschenrechtsbeauftragter; Generalstaatsanwalt
usw.) an das Verfassungsgericht herangetragen werden. Auf diese mittelbare Form wird im folgenden
nicht weiter eingegangen.

a) Beschwerden gegen Gesetze, Verordnungen und sonstige untergesetzliche normative Rechtsakte

1. Populare Individualbeschwerden (actio popularis)

Bei der Moglichkeit, Gesetze im materiellen Sinne unabhéngig von einem konkreten
Beschwerdeanlass und personlicher Betroffenheit des Antragstellers iberpriifen zu lassen, ist Ungarn am
weitesten gegangen, indem es ein solches Antragsrecht jedermann - Biirgern, Auslandern und
Staatenlosen - eingeraumt hat . Der Sache nach stellt die actio popularis eine verfahrensmafdige
Verbindung von abstrakter Normenkontrolle und Individualbeschwerde dar. Der ungarische Gesetzgeber
hat sie erklartermafien als Instrument der Ubergangsperiode eingefiihrt, um durch den weitgezogenen
Kreis von Antragsberechtigten im Normenkontrollverfahren die Uberpriifung und Auferkraftsetzung der
unter dem kommunistischen Regime erlassenen, aber formell nach seinem Ende fortgeltenden



Rechtsnormen zu beschleunigen. Das Instrument hat sich bewihrt, wurde aber allgemein als
problematisch betrachtet, da es wegen der Vielzahl der zur Priifung gestellten Probleme die Macht des
Verfassungsgerichts starkt und eine Grundlage seines vieldiskutierten "Aktionismus™ bildete .

2. Individualbeschwerden aufgrund der Behauptung erlittener Grundrechtsverletzungen

Gegentiber der Popularbeschwerde deutlich eingeschrinkt ist die fiir die Verfassungsgerichtsbarkeit
in Deutschland typisch gewordene sogenannte Verfassungsbeschwerde. lhre Zulissigkeit setzt namlich
eine spezielle Beschwerdebefugnis voraus. Die im Prinzip antragsberechtigte Person muss gegeniiber
dem Verfassungsgericht einen auf Tatsachen gestiatzten Sachverhalt darlegen, aus dem sich in plausibler
Weise die Moglichkeit der im Antrag behaupteten personlichen Grundrechtsverletzung ergibt . Die
Beschwerdebefugnis erfiillt die Funktion eines Filters, um die von der staatlichen Maf3nahme in ihren
eigenen Grundrechten betroffenen und daher an dem Verfahren personlich interessierten Menschen von
denjenigen Personen zu trennen, die nur allgemein, "abstrakt™ von den Grundrechtsproblemen beriihrt
sind. Der Ausschluss letzterer vom Verfahren hat auch den Zweck, eine Arbeitsiiberlastung des
Verfassungsgerichts zu verhindern. Eine weitere Einschrankung sieht das deutsche Recht vor, indem es
die Zulassigkeit der Beschwerde an die zusatzliche Bedingung knipft, dass das Individuum zunachst das
zustandige ordentliche Gericht oder das Fachgericht anruft und den betreffenden Instanzenzug
"ausschopft”. In diesem Sinne ist ausdriicklich geregelt, dass die Verfassungsmifigkeit untergesetzlicher
Rechtsakte (Verordnungen usw.) beispielsweise (auch) von den Verwaltungsgerichten tiberprift werden
darf. Formelle, d.h. vom Parlament erlassene Gesetze, kénnen hingegen sofort mit der
Individualbeschwerde beim Verfassungsgericht angegriffen werden, sofern sie durch die Auferlegung von
Verboten oder Geboten das Verhalten des Antragstellers zu Lasten seiner Grundrechte mit unmittelbarer
Wirkung regeln.

Eine weitere Einschrankung der Individualbeschwerde kann darin liegen, dass das Verfassungsgericht die
Beschwerde nur in den Grenzen des gestellten Antrages, d.h. allein unter dem Gesichtspunkt der vom
Antragsteller ausdriicklich behaupteten Grundrechtsverletzungen prifen darf . Der deutsche Gesetzgeber
ist dem Ansatz einer Bindung des Verfassungsgerichts an den Beschwerdeantrag nicht gefolgt, denn er
sieht die Funktion des verfassungsgerichtlichen Verfahrens primar darin, aufgetauchte Zweifel an der
Verfassungsmafiigkeit von Gesetzen objektiv auszuraumen. Das Bundesverfassungsgericht darf daher die
VerfassungsmaRiigkeit einer Norm auch aus Gesichtspunkten, die der Antragsteller nicht vorgetragen hat,
priifen, soweit es dazu nach eigener Einschatzung Veranlassung sieht.

3. Individualbeschwerden aufgrund der Behauptung persénlich erlittener
Grundrechtsverletzungen gegen normative Rechtsakte in Verbindung mit oder im Rahmen eines
gewshnlichen Gerichtsprozesses

Wegen des rechtsstaatlichen und zugleich demokratischen Grundsatzes der Gesetzmaifigkeit der
Verwaltung sind Eingriffe in Grundrechte von Seiten der staatlichen Behorden nur gerechtfertigt, wenn
sie durch gesetzliche Ermachtigungsvorschriften begriindet sind. Diese Ermachtigungsnormen des
Gesetzes missen ihrerseits mit den verfassungsmafdigen Grundrechten vereinbar sein. Daraus ergibt sich
fir das Individuum als Grundrechtstrager das Interesse und zugleich das Problem, nicht nur die
Verfassungsmafdigkeit des staatlichen Aktes tiberpriifen zu lassen, der unmittelbar in seine Grundrechte
eingreift, sondern auch die Verfassungsmafiigkeit der dem Eingriffsakt zugrunde liegenden gesetzlichen
Ermichtigungsnorm. Deren Uberpriifung durch das Verfassungsgericht wird in aller Regel im
vorrangigen Interesse des betroffenen Biirgers liegen, weil die Verfassungswidrigkeit des Gesetzes, das
zu Grundrechtseingriffen ermachtigt, aus prozessualer Sicht die primare Ursache und Fehlerquelle von
Grundrechtsverletzungen ist. Die Grundrechtswidrigkeit des VVorgehens der gesetzesanwendenden



Behaorden und Gerichte ist dadurch vorprogrammiert.
Analysiert man rechtsvergleichend die nationalen Verfassungsgerichtsgesetze, dann stellt man fest, dass
sie insgesamt drei Wege kennen, die Verfassungsmafigkeit von Ermachtigungsgesetzen, die
Grundrechtseingriffe legitimieren, mit dem Instrument der Individualbeschwerde feststellen zu lassen.
Die Wege unterscheiden sich nur dadurch voneinander, wie eng die Individualbeschwerde zum
Verfassungsgericht mit dem Rechtsstreit im Prozessgericht verbunden ist. Das soll im folgenden
beispielhaft anhand verschiedener nationaler Regelungen aus dem postkommunistischen Raum Europas
gezeigt werden:
" Russlandische Foderation

Gemafs Art. 125 Abs. 4 der Foderalverfassung i.V.m. Art. 96 ff. des Foderalen
Verfassungsgerichtsgesetzes Russlands vom 21.7.1994 konnen Biirger, Auslander und Staatenlose, kurz:
alle Personen, gleich welchen Status, eine Individualbeschwerde (individual’naja Zaloba) gegen solche
formlichen Gesetze (zakon) einlegen, von deren Anwendung die Entscheidung eines Rechtsstreites
unzweifelhaft oder nur moglicherweise abhingt, welcher bei einem Gericht allgemeiner Jurisdiktion, bei
einem Militargericht oder bei einem Wirtschaftsgericht (arbitraznyj sud) anhingig ist oder anhangig war.
Die Zulassigkeit der Individualbeschwerde setzt allerdings voraus, dass der Beschwerdefiihrer dem
Verfassungsgericht eine Bescheinigung des Rechtsanwendungsorgans (und damit im Regelfall der
gegnerischen Partei im Prozess) dariiber vorlegt, dass sie das umstrittene Gesetz angewendet habe oder
maoglicherweise anwenden werde. Diese Zulassigkeitsvoraussetzung ist fragwiirdig, weil sie dem

Prozessgegner einer zur Individualbeschwerde entschlossenen Person ungerechtfertigterweise ein
wirksames Mittel in die Hand gibt, die Einlegung der Individualbeschwerde zu erschweren,

hinauszuzogern oder gar zu verhindern . Individualbeschwerden gegen untergesetzliche normative
Rechtsakte sind unzulassig; die Uberpriifung ihrer Verfassungsmafiigkeit konnen interessierte Personen
inzidenter, d.h. im Rahmen eines gewohnlichen Rechtsstreites durch das Prozessgericht oder durch
Einschaltung der Staatsanwaltschaft (Protesterhebung) oder des Menschenrechtsbeauftragten der
Russlandischen Foderation herbeifiihren.

“ Ruminien

In den konkreten Rechtsstreit integriert und daher mit dem Verfahrenstyp der Konkreten
Normenkontrolle verschmolzen ist die Individualbeschwerde gegen Gesetze und Gesetzesverordnungen
in Rumanien. Nach der urspriinglichen Fassung des Verfassungsgerichtsgesetzes von 1992 hatte eine
Prozesspartei das Recht, gegen ein Gesetz oder eine Verordnung mit Gesetzeskraft oder gegen einzelne
ihrer Vorschriften, von deren Anwendung der Ausgang des Rechtsstreites abhing, gegeniiber dem
Prozessgericht die (zu begrindende) Einwendung der Verfassungswidrigkeit zu erheben. Das Gericht war
dann verpflichtet, die Frage zu priifen, das Verfahren auszusetzen und die von der Prozesspartei erhobene
Einwendung dem Verfassungsgericht zur Entscheidung vorzulegen. Um die Zahl derartiger individueller
Einwendungen der Verfassungswidrigkeit einzuschrianken, wurde 1997 das Verfahren erschwert, die
Stellung des Individualbeschwerdefiihrers gegeniiber dem Prozessgericht im Vorlageverfahren
geschwicht. Das Prozessgericht ist namlich dann nicht verpflichtet, die Einwendung der
Verfassungswidrigkeit dem Verfassungsgericht vorzulegen, wenn die Verfassungsmafiigkeit der
angegriffenen Gesetzesvorschriften entweder vom Gesetzgeber mit verfassungsiandernder Mehrheit
autoritativ festgestellt (vgl. Art. 145 der rumanischen Verfassung) oder die Frage vom Verfassungsgericht
bereits entschieden wurde . Uber die Anrufung des Verfassungsgerichts entscheidet das Prozessgericht
durch Beschluss, dem allerdings die Individualbeschwerde des Biirgers (Prozesspartei) unverkiirzt
beizufigen ist.

" Ungarn, Polen, Tschechien



Die Moglichkeit, erst nach Abschluss eines gerichtlichen Rechtsstreites die Verfassungsmaigkeit
der die Gerichtsentscheidung tragenden Gesetzesvorschriften gezielt im Wege der Individualbeschwerde
uberpriifen zu lassen, ist namentlich in Ungarn, Polen und in der Tschechischen Republik eroffnet.

Die vom ungarischen Gesetzgeber so genannte Verfassungsbeschwerde richtet sich ausschliefdlich gegen
Rechtsnormen. Die Beschwerde kann allein diejenige Person einlegen, die behauptet, ihre Grundrechte
seien durch einen Vollzugsakt verletzt worden, der wegen der Verfassungswidrigkeit der betreffenden
Rechtsnorm nicht habe erlassen werden diirfen . Die Verfassungsbeschwerde kann innerhalb von 60
Tagen nach Erschopfung des Rechtsweges gegen den Vollzugsakt, also nach Erlass der letzten
Gerichtsentscheidung in der Sache eingelegt werden .

Ahnlich wie in Ungarn ist die "Verfassungsklage™ genannte Individualbeschwerde ausgestaltet, die in
Polen durch die Verfassung vom 2.4.1997 eingefiihrt wurde . Auch ihr Gegenstand sind rechtliche
Normativakte jeder Art (Gesetze, Verordnungen usw.). Die Beschwerdefrist betrigt 2 Monate seit der
Zustellung des rechtskriftigen Urteils oder einer sonstigen endgiiltigen Entscheidung, die aufgrund der
angeblich verfassungswidrigen Rechtsnorm gefallt wurde.

Auch in Tschechien kann sich jemand mit einer Individualbeschwerde gegen einen normativen Rechtsakt
(oder einzelne seiner Vorschriften) mit der Behauptung seiner Verfassungswidrigkeit an das

Verfassungsgericht wenden, wenn er die Grundlage fiir einen entsprechenden Vollzugsakt bildet . Der
Antrag auf Uberpriifung der Verfassungsmafiigkeit muss innerhalb von 60 Tagen nach Inkrafttreten der
Entscheidung tiber das gegen den Vollzugsakt eingelegte Rechtsmittel gestellt worden sein .

b) Beschwerden gegen Einzelakte von staatlichen Exekutivor-ga-nen und gegen Gerichtsentscheidungen
In den meisten Fillen wird die Verfassungswidrigkeit einer behordlichen oder gerichtlichen
Mafdnahme bzw. Entscheidung ihre Ursache in der Verfassungswidrigkeit des ihr zugrunde liegenden
normativen Rechtsaktes haben, so dass die gegen die betreffenden Vollzugsakte gerichteten
Individualbeschwerden eigentlich die Funktion haben, die im Hintergrund stehende Norm anzugreifen,
sie "inzidenter" vom Prozessgericht fiir verfassungswidrig erklaren zu lassen und dadurch im Ergebnis
eine Revision der das Grundrecht verletzenden Vollzugsmafinahme zu erreichen. Natiirlich gibt es aber
auch den Fall, dass die Behorde oder das Gericht eine an sich verfassungsmafiige Vorschrift in
verfassungswidriger Weise anwendet. Das kann und wird insbesondere dann mit hoherer
Wabhrscheinlichkeit geschehen, wenn der Gesetzgeber dem Rechtsanwendungsorgan mehr oder weniger
breite Ermessensspielraume bei dem Vollzug der Rechtsvorschrift eingeraumt hat. Daher besteht das
legitime Bediirfnis, Individualbeschwerden auch ganz spezifisch gegen Vollzugsakte von staatlichen
Exekutivorganen und kommunalen Selbstverwaltungsorganen sowie gegen Gerichtsentscheidungen
zuzulassen.
Analysiert man rechtsvergleichend die heute geltenden Verfassungs-gerichtsgesetze, so muss man

allerdings feststellen, dass die Staaten zwar, wie eben beschrieben, verhiltnismafdig grofdzigig die
Maoglichkeit eroffnen, die Verfassungsmafiigkeit von Gesetzen und untergesetzlichen normativen
Rechtsakten tiberpriifen zu lassen, weitaus zuriickhaltender aber in Bezug auf Gesetzesvollzugsakte bzw.
Rechtsanwendungsakte sind. Auf die rechtspolitischen Ursachen der Zuriickhaltung kann an dieser Stelle
aus naheliegenden Griinden nicht weiter eingegangen werden. Ein Hauptgrund aber diirfte der sein, dass
im Zentrum der verfassungsgerichtlichen Uberpriifung von Rechtsanwendungsakten naturgemaf3
Gerichtsentscheidungen stehen und dadurch vielfiltige Konflikte zwischen den allgemeinen Gerichten

und namentlich dem Obersten Gericht einerseits, dem Verfassungsgericht andererseits vorprogrammiert
sind. Dass dies keineswegs eine nur theoretische Annahme a priori, sondern ein durchaus



ernstzunehmendes Problem in allen Staaten mit einem selbstandigen Verfassungsgericht nach
osterreichisch-deutschem Vorbild ist, zeigt der jeweilige Rechtsalltag .

1. Bundesrepublik Deutschland

Auf die im internationalen Vergleich wohl intensivste Erfahrung mit spezifischen
Individualbeschwerden gegen Einzel- bzw. Vollzugsakte kann Deutschland blicken. Indem die

Individualbeschwerde im Prinzip gegen beliebige Mafsnahmen der 6ffentlichen Gewalt zulassig ist ,
erfasst sie auch alle Arten von Rechtsanwendungsakten der staatlichen Exekutivorgane und Gerichte. Da
die Individualbeschwerde allerdings nur zulassig ist, wenn der "Rechtsweg", d.h. der Weg durch die
Instanzen der Gerichte, zuvor ausgeschopft wurde , ist ihr Objekt in aller Regel die letztinstanzliche
Entscheidung des zustiandigen Gerichtszweiges, sei es der ordentlichen Gerichte oder der Fachgerichte
(Arbeitsgerichtsbarkeit; allgemeine Verwaltungsgerichtsbarkeit; Sozialgerichtsbarkeit und
Finanzgerichtsbarkeit). Das Bundesverfassungsgericht aiberprift die Entscheidungen der sonstigen
Gerichte allein nach dem Kriterium bzw. dem Maf3stab, ob sie bei der Auslegung der
(verfassungsmafiigen) Rechtsnorm die unter Umstinden zu beriicksichtigenden Grundrechte in
irgendeiner Weise verkannt haben. Andere Auslegungsmangel darf das Bundesverfassungsgericht nicht
beanstanden, es sei denn, die Fehler sind krass und haarstraubend. Dann hebt es die Entscheidung auf,
weil ihre offenkundige Willkirlichkeit die Qualitit der Verletzung des Menschenrechts auf Gleichheit
bedeutet .

2. Postkommunistische Staaten Europas
Dem Beispiel Deutschlands sind Tschechien, Slowenien, Kroatien und Albanien gefolgt. Die von den

betroffenen Grundrechtstragern fiir verfassungswidrig gehaltenen Vollzugsakte der Verwaltung miissen
auch hier zuniachst im normalen Instanzenzug bei den Gerichten angefochten werden. Die
Individualbeschwerde richtet sich dann gegen die letztinstanzliche Entscheidung, die in aller Regel ein
Urteil ist.

Eine originelle Variante der Individualbeschwerde gegen Rechtsanwendungsakte existierte in Russland
(RSFSR) unter seinem ersten Verfassungsgerichtsgesetz von 1991 . Jede Person konnte die Beschwerde
mit der Behauptung erheben, der angegriffene Rechtsanwendungsakt sei Ausdruck und zugleich typisch
far eine seine Grundrechte verletzende, zur Gewohnheit der betreffenden Staatsorgane gewordene
Rechtsanwendungspraxis (obyknovenie pravoprimenitel’noj praktiki). Die offenkundige Achillesferse des
Verfahrens, namlich die von dem Beschwerdefiihrer nur mit grofsen Schwierigkeiten zu erfillende
Zulassigkeitsvoraussetzung des vom Gesetz an sich verlangten Nachweises der obyknovenie, hatte das
"Zor’kin-Gericht" weitgehend entscharft, namlich dadurch, dass es fiir die Zulassigkeit einer solchen
Individualbeschwerde bereits die plausible Behauptung ausreichen lief3, auch ein erster, noch vereinzelt
dastehender Rechtsanwendungsakt sei - als eine Art Prazedenzfall - geeignet, eine grundrechtswidrige
Behordenpraxis zu begriinden . Da die Variante der Individualbeschwerde wegen ihrer Unklarheit
allerdings viel Verwirrung gestiftet hatte, war ihre Abschaffung durch das geltende
Verfassungsgerichtsgesetz Russlands von 1994 nicht unverstandlich.

I11. Unverbindliche Verfahrensformen der Befassung des Ver-fas-sungs-gerichts mit
Individualbeschwerden

Die wohl am weitesten verbreitete Form der indirekten Befassung des Verfassungsgerichts mit
Bedenken gegen die Verfassungsmafdigkeit von Gesetzen ist das oben bereits wiederholt erwihnte
Verfahren der konkreten Normenkontrolle. Es zeichnet sich bekanntlich durch das dem Prozessgericht
zustehende Recht aus, dem Verfassungsgericht die fiir die Entscheidung des Rechtsstreits maf3gebende



Gesetzesvorschrift zur Priifung vorzulegen, wenn das Prozessgericht von der Verfassungswidrigkeit der
Vorschrift iiberzeugt ist . Das Prozessgericht erfillt hier die Funktion eines Filters fiir individuelle
Bedenken und Beschwerden tiber angeblich grundrechtswidrige Gesetze. Die konkrete Normenkontrolle
ist ihrer Rechtsnatur nach aus der Sicht des Individuums eine indirekte, wohl aber verbindliche Form der
Befassung des Verfassungsgerichts mit einer fiir verfassungswidrig gehaltenen Norm.

In der Praxis der Verfassungsgerichte sind aber noch andere Formen ihrer Befassung mit
Individualbeschwerden aufgetaucht, deren Eigenart darin besteht, dass sie direkt an das
Verfassungsgericht gerichtet werden, aber (trotz vorliegender Zuléssigkeitsvoraussetzungen) nicht
verbindlich zur Einleitung eines Uberpriifungsverfahrens fiihren. Die Rede ist von
Individualbeschwerden, die in der Form und Qualitit von Vorschlagen oder Eingaben an das
Verfassungsgericht gerichtet werden, mit der Bitte, bestimmte normative Rechtsakte oder sonstige
staatliche Maftnahmen auf ihre Verfassungsméafigkeit hin zu tiberpriifen. Teils gehen solche Eingaben
beim Verfassungsgericht kraft des den Biirgern von der Verfassung eingeraumten (allgemeinen)
Petitionsrechts ein, teils sind solche Eingabeverfahren in den Verfassungsgerichtsgesetzen geregelt.
Bereits im kommunistischen Jugoslawien war es aufgrund der Bundesverfassungen von 1963 und 1974
zu einer Verbindung zwischen der Petitionsbeschwerde und der Befugnis der Verfassungsgerichte
gekommen, ex officio die Verfassungsmafdigkeit normativer Rechtsakte zu iiberpriifen . Jedermann
konnte eine Beschwerde an die Republiksverfassungsgerichte und an das Bundesverfassungsgericht mit
der Anregung richten, bestimmte normative Rechtsakte wegen Verfassungswidrigkeit aufder Kraft zu
setzen. In aller Regel beruhte die Beschwerde auf einem bestimmten VVorgang, der von dem Biirger als
Verletzung seiner Verfassungsrechte empfunden wurde. Seine Anregung an das Gericht stellte lediglich
die abstrakte juristische Schlussfolgerung aus diesem konkreten Anlass dar. Die Verfassungsgerichte
waren zwar nicht verpflichtet, wohl aber berechtigt, aufgrund solcher Petitionsbeschwerden ein abstraktes
Normenkontrollverfahren einzuleiten. Die Entscheidung dariiber lag in ihrem eigenen, letztlich
rechtspolitischen Ermessen. Zugleich handelte es sich um eine Variante der den jugoslawischen Gerichten
im Bund und in den Gliedstaaten eingeraumten Befugnis, abstrakte Normenkontrollverfahren aus eigener
Initiative einzuleiten.

Die Variante blieb keine nur theoretische Maglichkeit; ganz im Gegenteil: zwischen 75 und 80 %
beruhten die eingeleiteten Normenkontrollverfahren im kommunistischen Jugoslawien auf
Petitionsbeschwerden! Die Verfassungsgerichte begrenzten allerdings, aus naheliegenden politischen
Griinden, ihre Praxis ausschlieBlich auf die Uberpriifung untergesetzlicher Normativakte und hier in aller
Regel auf die (autonomen) Rechtssetzungsakte der diversen Selbstverwaltungskorperschaften im Lande.
In den postkommunistischen Nachfolgestaaten Jugoslawiens ist das Modell einer Kombination von
Petitionsbeschwerde und abstrakter Normenkontrolle ex officio iiberwiegend beibehalten worden .

Dem Beispiel Jugoslawiens war die UdSSR gefolgt, als sie im Zuge der Perestrojka 1989 das
Rechtsinstitut bzw. das Komitee der Verfassungsaufsicht (komitet konstitucionnogo nadzora) einfiihrte .
Aufgrund seiner Befugnis, abstrakte Normenkontrollen ex officio einzuleiten (Art. 124 Abs. 5 UdSSR-
Verfassung 1989) griff das Komitee bevorzugt und gezielt solche Petitionsbeschwerden von Biirgern auf,
die gerade die Grundrechtswidrigkeit gewisser Gesetze und Rechtsverordnungen signalisierten. Das
geschah auch deswegen, weil bei der Feststellung von Grundrechtsverletzungen die "Gutachten™
(zakljucenija) des Komitees die stirkste Rechtswirkung, namlich die kassatorische Rechtswirkung hatten,
also die Aufhebung der beanstandeten Rechtsnormen bewirkten, gleichgiiltig, ob es sich um ein Gesetz
oder um einen untergesetzlichen Akt handelte . Fast alle der vom Komitee in den anderthalb Jahren seiner
Existenz durch Gutachten entschiedenen 21 Fille dienten daher dem Schutz der Grundrechte! - ein
Ruhmesblatt seiner unvergessenen Vorsitzenden Sergej S. Alekseev und Boris M. Lazarev!

Es ist offensichtlich, dass die Befugnis, ein abstraktes Normenkontrollverfahren auf eigene Initiative, ex



officio einzuleiten, die Voraussetzung dafiir ist, dass grundrechtsbezogene Petitionsbeschwerden eine

Chance auf Wirkung und Erfolg bekommen. Allerdings steht die anlassunabhingige Verfahrenseinleitung
aus eigener Initiative im Widerspruch zu dem Grundgedanken, zu der ratio esendi des Gerichts im
allgemeinen und damit auch des Verfassungsgerichts. Denn es ist eine wesentliche Voraussetzung und

Bedingung fiir die Gewihrleistung der politischen Unvoreingenommenheit, Neutralitat, Unparteilichkeit
und Leidenschaftslosigkeit eines Verfassungsgerichts, dass es sich nicht selbst, aktiv "seine" Fille nach
mehr oder weniger politischen Erwigungen und Kriterien aussuchen kann, sondern in passiver Lage auf
Prifungsantrage von anderer, fremder Seite mit bestimmten Problemfillen und Streitfragen wartet.
Mustergiiltig bestimmt daher die Verfassung der Republik Armenien in Art. 100 Abs. 2: "Das
Verfassungsgericht behandelt eine Angelegenheit nur, wenn ein entsprechender Antrag vorliegt.”
Dementsprechend verfiigen die Verfassungsgerichte in den Nachfolgestaaten der UdSSR, abweichend
vom Komitee der Verfassungsaufsicht, in der Regel nicht mehr iber die Befugnis zur
Verfahrenseinleitung aus eigener Initiative . Eine Ausnahme bildete Weifdrussland aufgrund seiner
Verfassung von 1994 (Art. 127 Abs. 4). Das Verfassungsgericht durfte "nach seinem Ermessen Fragen
der Vereinbarkeit von Normativakten jedes staatlichen Organs und jeder gesellschaftlichen Organisation
mit der Verfassung, den Gesetzen und den von der Republik WeiRrussland ratifizierten volkerrechtlichen
Vertragen priifen” . Durch die einschneidende Verfassungsrevision vom 24.11.1996 wurde das ex-officio-
Verfahren abgeschafft (vgl. Art. 116 n.F.). Doch schon 1997 und seither mit wachsender Intensitat hat das
Verfassungsgericht einen Weg gefunden, dem Biirger trotz fehlender Individualbeschwerde ein gewisses
funktionales Aquivalent zu verschaffen. Ansatz ist die Petitionsbeschwerde gemafd Art. 40 der
Verfassung Weifsrusslands . In Verbindung mit seinem Recht, sich mit férmlichen Vorschlagen an andere
Staatsorgane zu wenden (Art. 7 VerfGG), hat das Verfassungsgericht seit 1998 ein "weiches"
Individualbeschwerdeverfahren in folgenden Schritten entwickelt:
Entsprechend seiner Verpflichtung gemafs Art. 40 Abs. 2 der Verfassung nimmt das Gericht die
Petitionen an, berat - 2. - tiber den Fall, trifft - 3. - eine Entscheidung tiber die Begriindetheit der Petition
in der Sache und schliefit - 4. - das Priifungsverfahren in einer Form, die einer Gerichtsentscheidung
angenahert ist, ab. Diese "Entscheidung™ verkniipft sie - 5. - mit einem "Vorschlag", auf welchem Wege
die Verfassungswidrigkeit beseitigt werden konne, und stellt die Feststellung der Verfassungswidrigkeit
mitsamt dem Vorschlag - 6. - dem betreffenden Staatsorgan formlich zu. Dariiber hinaus versffentlicht
das Verfassungsgericht die "Entscheidung™ - 7. - im Gesetzblatt Weifdrusslands und kiimmert sich
schlie’lich - 8. - nach Ablauf der im Vorschlag gesetzten VVollzugsfrist darum, ob bzw. wie die
Verfassungswidrigkeit beseitigt wurde.
In der Praxis waren Adressaten der VVorschlage des Verfassungsgerichts bislang die Regierung und das
Parlament. Zwar reagierten sie mitunter ablehnend, insgesamt aber konstruktiv .

IV. Zur Frage eines Verfassungsvorbehalts fiir Individual-beschwerden

Die grundsitzliche Frage, welche Rechtsinstitute, Organe und Verfahren nicht einfach nur auf der
Ebene des Parlamentsgesetzes, sondern kraft ihres Gewichts, ihrer Bedeutung und Tragweite fiir Staat,
Gesellschaft und Biirger in der Verfassungsurkunde selbst geregelt werden miissen, richtet sich als erstes
an die Verfassungstheorie und die Verfassungslehre. Zugleich ist sie ein wichtiges Thema der
Verfassungspolitik. In den Grundziigen dessen, was unbedingt in den Text der Verfassung gehoért und
was, weil weniger bedeutsam, vielleicht verzichtbar ist, sind sich Theorie und Praxis weitgehend einig.
Das beweisen jedenfalls die Ergebnisse der vergleichenden Verfassungswissenschaft. In Randfragen und
im Detail bestehen hier freilich viele Unklarheiten und folglich Meinungsverschiedenheiten, die mit guten
Griinden so oder auch anders gelost werden kénnen.



Die Frage nach Geltung und Reichweite eines Verfassungsvorbehalts betrifft aber nicht nur die originire
Verfassungsgebung, sondern behilt durchaus ihre Aktualitat auch fiir eine geltende Verfassung. Dariiber,
dass die Einfithrung eines "Verfassungs-"Gerichts legitimerweise nur durch eine Anderung bzw.
Erganzung der Verfassung erfolgen kann, wird man wohl schnell eine Einigung erzielen konnen, aber
schwieriger wird das Problem, wenn die Verfassungsgerichtsbarkeit, ausgestattet mit diversen
Kompetenzen, zwar bereits Teil der geltenden Verfassung ist, die Individualbeschwerde aber fehlt und
starke politische Krifte ihre Einfihrung fordern und den Plan verfolgen, die Individualbeschwerde durch
ein einfaches Gesetz einzufiihren weil sie keine verfassungsiandernde, sondern nur die gesetzesandernde

Mehrheit im Parlament besitzen. Ist dies ohne weiteres zulissig oder gilt fiir die Individualbeschwerde
der Verfassungsvorbehalt?
Bekanntlich ist dies ein Problem, das seit einiger Zeit in juristischen Fachkreisen der Republik Armenien

diskutiert wird und das in dem Maf3e auch praktische Bedeutung erlangen konnte, wie das Schicksal der
vom Staatsprasidenten angestrebten Revision der Verfassung des Landes in der Schwebe bleibt.

Der Verfassungstheoretiker und der Spezialist far Verfassungsvergleichung werden, von ihren
Grundsatzen ausgehend, wohl tibereinstimmend den Standpunkt vertreten, die Kompetenzen und
Verfahren des Verfassungsgerichts miissten im Verfassungstext selbst geregelt werden. In der Tat gibt es
dafiir Griinde, aber so einfach ist das Problem nicht zu l6sen. Vielmehr hangt die Antwort auf die Frage,

ob die Einfithrung der Individualbeschwerde der Verfassungsanderung bedarf, entscheidend davon ab,
mit welcher Konzeption, Systematik und Wortlaut die jeweilige nationale Verfassung die
Verfassungsgerichtsbarkeit regelt. Deutschland bietet insofern ein interessantes und lehrreiches Beispiel,

denn das Grundgesetz fiihrte durch seine urspriingliche Fassung (23.5.1949) zwar die
Verfassungsgerichtsbarkeit mit einem Kompetenzkatalog ein (Art. 93), nicht jedoch die
Individualbeschwerde. Sie wurde erst 1951 durch das Gesetz tiber das Verfassungsgericht (§§ 90 ff.)
eingefiihrt. Wire der Kompetenzkatalog des Gerichts im Grundgesetz abschlieRend bestimmt gewesen,
dann hatte der Gesetzgeber mit diesem Vorgehen verfassungswidrig gehandelt. Art. 93 Abs. 2 GG
bestimmte jedoch damals und bestimmt noch immer: "Das Bundesverfassungsgericht wird ferner in den
ihm sonst durch Bundesgesetz (1) zugewiesenen Fillen tatig." Das Bundesverfassungsgerichtsgesetz
konnte also dementsprechend die Individualbeschwerde einfiihren; sie war durch Abs. 2 vom Willen des
Verfassungsgebers pauschal mitumfasst. Eine solche Kompetenzoffnungs- oder -erweiterungsklausel
kennen viele nationale Verfassungen. Die Verfassung der Republik Armenien enthilt nichts dergleichen.
Der von ihr bestimmte Kompetenzkatalog des Verfassungsgerichts (vgl. Art. 100) ist abschliefsend.
Allerdings steht Art. 100 der Einfithrung einer Individualbeschwerde in der Form der Beschwerde gegen
Gesetze und untergesetzliche Normativakte der Exekutive nicht entgegen, denn Art. 100 Ziffer 1 lasst
offen, ob nicht auch auf Initiative eines Individuums die Verfassungsmafsigkeit solcher Akte vom
Verfassungsgericht iiberpriift werden konnte. Die Moglichkeit, das Verfahren der Normenkontrolle im
Sinne von Art. 100 Ziffer 1 auch durch einen allein durch das Verfassungsgerichtsgesetz Armeniens
eingeraumten Individualantrag in Gang setzen zu konnen, wird jedoch durch Art. 101 verbaut. Die
Vorschrift beschrankt namlich in Abs. 1 das Recht, sich an das Verfassungsgericht mit irgendwelchen
Verfahrensantragen wenden zu konnen, definitiv auf vier Verfassungsorgane bzw. Funktionstrager und

Teile von ihnen. Private Individuen, Menschen oder Biirger, sind nicht darunter; sie sind ersichtlich
ausgeschlossen. Zu Recht hat die Venezianische Kommission des Europarats in ihrer gutachterlichen
Bemerkung zu dem Problem festgestellt, dass die Regelung des Art. 57 der Verfassung nur scheinbar eine

Erweiterung des Kataloges der Antragsteller gemafd Art. 101 der Verfassung darstellt .
Es fiihrt daher kein Weg an der Feststellung vorbei: Der Verfassung der Republik Armenien liegt



ersichtlich das Konzept zugrunde, das Antragsrecht zum Verfassungsgericht restriktiv und abschlief3end
im Verfassungstext zu bestimmen. Ein anderes, entgegengesetztes Konzept verfolgt z. B. die Verfassung
Polens (Art. 191). Fir die Einfithrung der Individualbeschwerde in der Republik Armenien gilt der
Verfassungsvorbehalt im strengsten Sinne: der Verfassungstext muss dafiir speziell geoffnet, also
geandert werden. Ob dies rechts- und verfassungspolitisch zweckmaf3ig wire, ist eine andere Frage, die
letztlich nur vom armenischen Volk entschieden werden kann. Die oben dargelegte Ubersicht iiber die
maoglichen Formen der Individualbeschwerde liefert eine breite Auswabhl fiir eine mogliche Entscheidung.

Pesrome

HecmoTpst Ha TO, 4YTO KOHCTUTYIIMOHHOE CYAONPOU3BOJICTBO B TEUEHUE MOCIEAHUX AeCATUIICTHI 20-
ro BCKa MMOJIYyYUIIO 6OJII>H_IO€ pacrnpoCTpaHCHUC B MUPE U, B HACTHOCTH, B TIOCTKOMMYHUCTHYCCKUX
rocynapctax LlentpanbHoii 1 BocTounoit EBpornbl, nmponienypa 3aiuTbl KOHCTUTYIMOHHBIX ITPaB HA
OCHOBAaHUHU MHIAWBUAYAJIbHBIX )Ka.HO6 OTCYTCTBYCT B 3dKOHOAATCIBCTBC MHOI'MX M3 3THUX CTpPaH. 910
oTHOcuTCs K Pecriyonuke Apmenunsi. C TOUKHU 3peHUsI CPAaBHUTEILHOTO ITPABOBEICHMS, OJTHOM U3
OCHOBHBIX ITPUYIHUH HOI[O6HOﬁ CACPIKAHHOCTH 3aKOHOAATECIIA, 11O Bcel BUIUMOCTH, ABJISICTCA OIIaCCHHUC,
YTO KOHCTUTYIIMOHHBIE Cy/Ibl MOTYT OTOHYTH B JIJaBUHE MHAWBUIYaTbHBIX kaio0. J[pyrum crieacrsuem
Moruia Obl cTaTh neperpyxenHocts Koncrutymmonnoro Cyna, kotopasi 3aTpoHyiia Obl ero
(YHKIIMOHATIBHYIO JI€ECITIOCOOHOCTh M HaHec a Obl yJap 1Mo €ro aBTOPUTETY B TOCYIapCcTBE. DTH
OIacCHUs CICAYCT NPUHUMATL BCCPHEC3. Pa3yMeeTC$I, HX HC CJIICAYCT MCPCOLICHUBATD. Henb3s BaGBIBaTB (6]
TOM, YTO, BO-TIEPBBIX, €CTh Pa3INuHble (POPMBI HHAUBUIYAIBHBIX Kajl00 U, BO-BTOPBIX, UTO
WHIMBUyalIbHAs jKa00a He MOXKeT 00J1afaTh OJUHAKOBBIM 3()()eKTOM BO BCEX MPABOBBIX CHCTEMaX U BO
BCAKOU MpaBoBO# KynbType. HakoHel, He clielyeT 3akpbIBaTh ria3a Ha TO, YTO I'pa)</JaHe roCy1apCTB,
apisomuxcs wieHamu Cosera EBponel n yuactTHukamu EBponelickoit KonBeHnnu o 3amure npas
YeJIOBEKa M OCHOBHBIX CBOOO]I, HIMEIOT MPaBO MOJIaTh HHIWBUIYAIbHYIO kanio0y B EBponeiickuii Cyn o
ITpaBam Yenoseka B CtpacOypre, TO €CTb B HaHAIIMOHAIBHBINA CyAeOHBIN oprad. DToT (akT
CBUJETEIHCTBYET CKOPEE B MOJIb3Y TOTO, YTO BBECHUE UHINBUIyaJIbHOM Kano0bl B HAI[MOHAJIBLHOE
KOHCTUTYLIMOHHOE [IPABO HE CTOUT MPEBPAIIATh B PyHAAMEHTAIBHYIO ITpobiemMy. Pemenne o BBeqeHHH
WHJIMBUIYATBHOM Kaj00bl TOHKHO MPUHUMATHCS B CIIOKOMHOM, PacCyIUTEIbHON 00CTAaHOBKE C YIETOM
JIOCTOBEPHBIX CBEICHUM O €€ BO3MOXHBIX Pa3HOBUIHOCTSX, YK€ IpUMEHABIINXCS B EBporne Ha
npaktuke. [IpencraBnennsiit 0030p gaeT odIiee npeacTaBieHue 00 OCHOBHBIX (hopMax MHAUBUAYATbHOMN
*anoObl. BHauane oH ONMUCHIBAET MHAUBUAYAIBHYIO Kajlo0y MPOTHB HOPMATHBHBIX MTPABOBBIX aKTOB
(3aKOHBI, TOCTAHOBJICHUS OPTaHOB UCIIOJIHUTENBHOM BJIACTH U T.11.). DopMaMH 3THX Kai00 SBISIOTCS
o0menocTynHas xajoba u xanoda Ha JMYHO KOCHYBIIHECS YeIOBEKa HAPYIICHUS OCHOBHBIX IPaB,
KOTOpasi MOKET MOJaBaThCsl YACTUYHO BHE MPEJENIOB M YACTUYHO — B Mpezesiax KOHKPETHOTO MPaBOBOTO
criopa B cyzie 001Iei IOpUCAUKIINK. Y TOMHHACTCS TaKXKe U WHIUBUAYIbHAS jKano0a Ha perieHus
aJIMMHHUCTPATUBHBIX OPTaHOB U cyn0B. HakoHell, peub uaet u 00 MHANBUAYAIbHBIX XKal00ax, KOTOpbIe
HMEIOT HeoOs3aTeNbHBINA XapaKkTep, a UMEHHO: XapakTep oOpamenuii B Koncrurynuonnsiii Cya u
KOTOpBIe, B coueTaHuu ¢ noiHomounem Koncrurynnonnoro Cyna no Bo30yxA€HUIO TPOU3BOICTBA O
KOHTPOJTIO MPABOBBIX HOPM ex 0fficio, MOTyT MPUBECTH K MPHUHSATHUIO TIOCTAHOBIICHUS 110 TIOJAHATOMY B
oOpallleHuu BOMpPOCY, OAHAKO HE 003aTeNIbHO MPUBOJAT K STOMY.

BHe 3aBHCHMOCTH OT TOTO, Ha KaKOH MpoIielype CyJOMPON3BOICTBA B KOHEYHOM UTOTE OCTAHOBHT
CBOM BBIOOP HAIIMOHAJBHBIN 3aKOHOIaTENb, OUEBUHO, YTO BBEJACHHE UHIUBUAYATHHON KaT0ObI
JOMYCTUMO TOJBKO B TOM CITy4yae, €Clii KOHCTUTYILIHS B IBHOM UJIH CKPBITON (hopme - "Mex Ty CTpoK" -
MpelycCMaTpUBaeT TaKyI0 BO3MOKHOCTb.
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Fundamental Rights Protection and the New Type of Complaint Introductory Remarks

Since 1993 the protection of individual fundamental rights and freedoms in the proceedings
before the Constitutional Court of the Slovak Republic (hereinafter as Court) has been developed in
two principal trends under the Slovak constitutional conditions. Both, the natural and legal persons,
until 1 July, 2001 were allowed to appeal to the Court by filing a petition for commencement of
proceedings pursuant to Art. 130 (3) of the Constitution of the Slovak Republic (hereinafter as
Constitution) or in exactly specified cases by the instrument of a constitutional complaint as set forth
in Art. 127 of the Constitution, effective until 1 January, 2002.

The outcomes of such fundamental rights and freedoms protection constitute available sources
of this information, on the development of such a protection and results in different cases.

An essential change occurred following the amendment of the Constitution enacted by
constitutional statute 90/2001 Coll., (hereinafter as amendment of the Constitution). Art. 127 has
become a basis for the revised concept of proceedings on complaints. The purpose of this new
power of the Constitutional Court lies in the philosophy that after the motion on commencement of
proceedings had been quashed, the complaint remained the only constitutional instrument giving a
direct access to natural persons and legal entities to the protection of the constitutionality towards to
fundamental (human) rights and freedoms provided by the Court.

Proceedings on Complaint
2.1 On some Procedural Requirements

The Court may hold proceedings and decide on the complaint only in case that during the
preliminary discussion, following the proceedings have been commenced, (Art. 25, Constitutional
Court Act) it finds that all constitutional an legal (procedural) requirements have been met in the
complaint to be accepted for further proceedings and to be decided on the merits.

Complaint

The essential procedural requirement on the proceedings related to the fundamental rights and
freedoms protection shall be a complaint that fulfils all the terms defined by law. The mentioned
terms shall be those the presentation or submission of which the Court will find sufficient for the
purpose that the complaint not to be rejected due to the lack of requirements, stipulated by the law;
or the case considered a complaint would be suspended pursuant to § 23a, of the Constitutional
Court Act. The given provision allow the Court to suspend the motion if this shall be found
evidently unqualified petition for commencement of proceedings and no remedy might be reached
upon the appeal and notice of rights, delivered by the Constitutional Court.

The complaint shall have the general requirements (§ 20 Constitutional Court Act). One of the
requirements shall be the authorisation for the attorney or commercial lawyer which shall explicitly
specify the representation before the Constitutional Court. Failure in submitting the said
authorisation, even an additional one upon the Court’s notice, shall result in dismissal the complaint
due to lack of requirements stipulated by the law. The purpose of obligatory legal representation in
the proceedings on complaints shall be a filter that would eliminate unqualified and unsuccessful
complaints. Under certain circumstances, the Court may, unless it is an evidently unsuccessful
application related to protection of the constitutionality, appoint an attorney on the expenses of the



State.

The complainant may, in addition to allegation that fundamental right or freedom has been
breached or requirement that a decision, measure or any other encroachment that resulted in such
breach of right or freedom to be quashed, propose to the Court to:

a) order that the party, violating the fundamental right or freedom through omission, shall try
the case under special regulations,

b) revert the case to further proceedings

c) prohibit continued violation of fundamental right or freedom

d) order to that party which has violated fundamental right or freedom to recover the state, prior to
the violation of fundamental right or freedom

e) to impose on the violator of the fundamental right or freedom an obligation to pay appropriate
financial compensation

f) decide upon temporary injunction or postpone the enforceability of the final decision, measure or
intervention.

The special requirements are the following:

a) specification of the fundamental right or freedom which, upon the complainant’s allegation,
have been breached,
b) final decision, measure or any other encroachment causing the breach of fundamental right or
freedom,
c) specification of the subject against whom the complaint has been raised,
d) a copy of a final decision, measure or evidence on any other infringement,
e) should the complainant demand an appropriate financial compensation, the specification of the
amount and grounds for a claim
f) grounds for application of temporary injunction or enforceability suspension

Constitutional Court’s Jurisdiction and Subsidiarity Principle

Another procedural requirement in the proceedings upon the complaint shall be the Court’s
jurisdiction, which, pursuant to the subsidiarity principle, shall be given if the following two basic
conditions are met. Under the Article 127 (1) of the Constitution and in a compliance with the
provision 49, Constitutional Court Act, the Court’s jurisdiction shall be to protect fundamental rights

and freedoms unless such a protection falls under other court’s jurisdiction.

The aforesaid condition has not been met by exhausting all the regular legal remedies available
within the general court system. The cited Article of the Constitution shall be applicable to the court
which, in compliance with the general jurisdiction pursuant to Art. 142 (1) of the Constitution shall
also have specified jurisdiction stipulated by the law, on fundamental rights or freedom protection.
Respecting this, it shall have no constitutional significance, whether there is a court against which a
legal remedy (regular or extraordinary) will be raised or the application of legal remedies is limited
(for instance in the event of charging order, appellate court’s and cassation courts decision). Such
applicable legal remedies might be even excluded, as it can happen in the proceedings upon the
appeal against administrative courts final decisions being held within the administrative court
system (§ 244 and following of Civil Procedure Code). I would like to conclude the issue on the
subsidiarity principle effect by saying that it is sufficient if the specific fundamental right or freedom
protection falls under the jurisdiction of another court.

The concept "another court” shall involve any court having general jurisdiction pursuant to the
Art. 142 (1) of the Constitution and such a jurisdiction shall be applied to fundamental right or
freedom protection upon a legal basis, exercising constitutional regulation of fundamental right or
freedom protection. So the concept other court means the whole system of general courts regardless
to the functional principle, applied by such a system in a particular case falling under the general



courts jurisdiction (as a rule under criminal, civil, public and especially under administrative courts
jurisdiction). The adversary conclusion according to which there shall be no other court if no regular
or extraordinary legal remedy is applicable, would result in an inadmissible extension of the general
court system by the Constitutional Court. Moreover, under such circumstances the Constitutional
Court would assume a position of other appeal instance, i.e. the third appeal level (should the second
appeal be inadmissible) or even the constitutional court would receive the status of the fourth
remedial instance (in the cases when the second appeal is admissible).

However the Constitutional Court may not be incorporated in such a manner into the general courts
system since both systems, the constitutional and the general courts jurisdiction work relatively
independently and have their own powers. This is why the Constitutional Court, in a compliance
with its own powers, shall be authorized to protect fundamental rights and freedoms only in cases if:
a) such a protection does not fall under the jurisdiction of another court

b) fundamental rights or freedoms have been violated by a general court due its decision, action or
other infringement and provided such decisions, actions or other infringements are related to the
right to judicial protection and fair trial principles.

This is supported by an experience according to which another court may hold proceedings to
protect fundamental right or freedom, and the concerned parties before the court shall be the subjects
claiming such a protection and the person (natural, legal entity or state) which are alleged to breach
such a fundamental right or freedom. For this reason it may be found unreasonable that another
court after development of the whole procedural system related to the proceedings held before such
a court, should become a kind of secondary violator of the fundamental right or freedom which it
shall protect upon specified constitutional and procedural (legal) principles. Those principles are
consolidated in Art. 46 and following provisions of the Constitution as well as in the particular
procedural codes (Civil Procedure Code, Criminal Procedure Code), which regulate the procedures
applied by the general courts in the proceedings under Article 142 (1) of the Constitution. If only the
above principles are breached this would result that another court has breached a fundamental right
or freedom. Basically, this shall not concern such fundamental right or freedom which were to be
breached by some other subject within the pre-procedural stage of proceedings held before another
court, however this shall be applicable to such fundamental right (or freedom) that regulate the
access to the court and the fair trial principles.

Pursuant to the Constitutional Court’s case-law (1. US 54/02 and 11 US 4/94, 11. US 3/97) the
allegation regarding the fundamental right or fundamental freedom violation itself, limiting the
access to the court or fair trial principles during the proceedings before a general court might result
in a conclusion that the Court’s power has been constituted. The finding of such a violation would
lead to providing a protection to the complainants that the Constitutional Court would decide on the
individual complaint to the extent of its power.

The second condition that is to be met in principles and upon which the existence of the Court’s
power is proved, shall be the requirement that the complainant has exhausted all the legal remedies
or other legal instruments that were effectively provided to him by the law to be protected his
fundamental right or freedom. The next condition is that the complainant will be entitled to such
instruments, applicable upon special regulations.

The complainant shall exhaust all available legal remedies (not only the regular ones) and other
legal instruments. The complainant shall have to be independently entitled to such instruments and
disregarding the said remedy shall depend on actions applied by another public authority, e.g. by
Attorney General.

Other legal instruments, pursuant to the new legal regulations, shall be applicable, particularly
with respect to the public authorities passivity other than courts which may result in breach of the
right to other legal protection as set forth in Article 46 (1) of the Constitution.



In addition to the unreasonable delays in legal proceeding, the Constitutional Court’s present
case-law has paid interest also to the passivity of public authorities, e.g. to unreasonable delays
occurred in taxation law proceedings held before the real estate register bodies. The said trend in the
Constitutional Court’s case-law has indicated considerable changes particularly due to the
amendment of the Civil Procedure Code, passed by law No. 501/2001 Coll., taking effect by 1
January, 2002.

Pursuant to the amended § 244 of Civil Procedure Code, not only the administrative authorities

decisions may be subject to review. The administrative body’s procedure shall be its activity through
which such an authority implements its power specified upon special laws. The said activity shall, as
a rule, include an effective procedure based on procedural and material law standards upon which
the administrative body shall be entitled and liable to actions taken during the proceedings.
However, under the expressive reading of the § 244 (3), Civil Procedure Code, the administrative
authority’s procedure shall also imply its inactivity. The passivity shall be considered as the

administrative body’s passivity in the matters submitted to him for decision unless any legal or
actual objection has occurred to prevent such an administrative authority from holding proceedings
or taking a decision. Following from the above, the Constitutional Court from 1 January, 2002 has
no power to decide on procedures or passivity of public authorities. Such procedures shall fall under
the appropriate court’s jurisdiction within the administrative court system.

The exception to the subsidiarity principle (its restriction) with respect to the exhaustion of
remedies or legal instruments is included into the Act on the Constitutional Court. Pursuant to § 53
(2), Act on the Constitutional Court, the Court shall not reject the complaint even though the
condition requiring the complainant to exhaust all available remedies or legal instruments effectively
provided to him by the law to protect his fundamental rights or freedom, has not been met. Should
the complainant prove the said condition was not satisfied due to reasons worthy to special respect
the court shall not reject such a complaint. This restriction of the subsidiarity principle shall only
mean that during the preliminary hearing, the Constitutional Court shall not reject the complaint
only due to the lack of the Court’s jurisdiction.

Evidently ill-founded complaint during the preliminary hearing

The Constitutional Court may reject the complaint, found evidently ill-founded (under § 25 (2),
Act on the Constitutional Court). Already the present, relatively narrow case-law of the Court
Senates indicates that it shall be respected the current decision making activity related to the
construction of the term "evidently ill-founded", however it has been formulated upon the motions
requiring the commencement of proceedings. The evidently ill-founded complaint shall be stated
particularly in the case if such a breach of fundamental right shall be alleged which the public
authority could not violate, since the said violation has occurred prior to the proceedings or decision,
made by such an authority, for instance by the general court (1. US 54/02).

Complainant and the person against whom the complaint is being raised

The complainant shall be a natural person or legal entity. The condition for such a procedural
legitimacy shall be an unexceptional legal personality.

The concept "natural person™ as a petitioner in proceedings on complaint we understand in a certain
reduced way.

The complainant can be any natural person. Natural persons, however, belonging to the circle
having other procedural legitimacy than procedural right to file a complaint, are excluded while the
applied complaint would aim at protection of the constitutionality, connected with the constitutional
position of such a complainant.

The concept legal person evokes several problems. First of all it is a legal person whom we can
delegate or acknowledge a fundamental right or freedom. If it is not possible then the pure fact that



the complainant is a legal person is not sufficient for the conclusion that an entitled person has filed
the petition. Secondly it cannot be a legal person that is obliged to take part in fulfillment of positive
liabilities of the state related to protection of fundamental rights and freedoms. This applies even if
we cannot exclude in a concrete case that an encroachment to a legal person’s fundamental rights
and freedoms is possible.

From wording of Art. 127 of the Constitution it is not clear who can be marked in the complaint as a
violator of fundamental rights and freedoms in such a way that the Constitutional Court could
consider such a subject or even non-subject a passive, objectively legitimated participant in the
proceedings before the Constitutional Court. Starting point for solution of this issue could be a
consideration on the fact that who has positive liabilities in protection of fundamental rights and
freedoms and at the same time their violation can occur through a lawful decision, measure or other
encroachment, i.e. by acts or activities or passivity in relation to the procedural rules of such
procedural facts.

There is a basic conclusion there that the complaint can be directed against all the authorities of the
public power irrespective if it is a state administration authority or a self-government authority.

The possible violation of fundamental rights and freedoms can be applied in principles in
proceedings against other subjects, e.g. professional chambers, civil associations or similar
corporations before general courts (principle of subsidiarity).

Term of filing complaints

Under § 53 (3) of the Act on the Constitutional Court a constitutional complaint can be filed
within two months, passing from the entering into force of the decision, announcement of a measure,
or instruction on other encroachment. This term runs in case of measures or other encroachment
from the day when the complainant learnt about the measure or other encroachment. The term is
defined for all cases in which natural or legal person requests the protection of a fundamental right
or freedom. And this is a significant difference compared to the former petition, filed by a natural or
legal person, under the quashed Art. 130 (3) of the Constitution which has not been limited with any
legal term.

Counting of the time, however, will be quite complicated. The complexity is raised by the fact
that missing the term to file the petition is excluded. As a starting point to count the term will serve
the content of the Procedural Rules under which the decisions, measures or other encroachment have
been made.

2.2 Recognizing an adequate financial satisfaction

By virtue of the Constitution the Constitutional Court may award adequate financial
satisfaction. By its decision to grant a complaint the Constitutional Court may award reasonable
financial redress to persons whose rights subject to Art. 127 section 3 have been violated. This
constitutional regulation has become the basis for the law. Under § 50 (3) of the Constitutional Act,
should the complainant claim appropriate financial compensation, he/she shall specify the extent
he/she demands, and give reasons for such a claim.

Under the law the adequate financial satisfaction shall be a compensation for immaterial
damage expressed in money. The Constitutional Court Act has used the term "compensation for
immaterial damage expressed in money" which is traditionally used in private law (§ 13 of the Civil
Code). The legislator wanted to make this way a distinction from other claims as a claim for
damages and measure for unjustified enrichment or some other material harm. The adequacy of this
solution has been emphasized through the fact that on the recognizing the claim under § 13 of the
Civil Code there is a stabile case-law of general courts which could be a kind of inspiration for
Constitutional Court decisions. | suppose however that this inspiration is in the level of
understanding the content of the concept “compensation for immaterial damage”.

The only constitutional precondition for recognizing the financial satisfaction is that the



Constitutional Court grants a complaint. It suffices if the court grants a complaint at least partly, e.g.
the Constitutional Court announces the violation of a certain fundamental right or freedom, although
in the concerned complaint the violation of several rights and freedoms has been challenged.

It follows from the above that the Constitutional Court of the Slovak Republic does not have
any other criteria for recognizing satisfaction than the only fact that it grants the complaint at least
partly. We regard it the right approach from the legislator not to state any other criteria for settling
this delicate issue of effective domestic tool for the reparation of fundamental human rights and
freedoms violations. | consider automatic that the Constitutional Court of the Slovak Republic will
create the criteria within its decision-making activity. It is evident too that our court will follow the
results of the decision-making activity of the European Court on Human Rights under Art. 41 of the
Convention as it is shown in the first decisions on acknowledgment of financial satisfaction.

The acknowledgment of financial satisfaction should not be a rule (finally the Convention stipulates
too that the just satisfaction is being awarded only if need be). The satisfaction shall not be awarded
if the Constitutional Court of the Slovak Republic can achieve the purpose of the proceedings on
complaints (protection of human rights and freedoms) by verdicts under § 56 (3) of the
Constitutional Act. Such a process is, however, excluded in proceedings where the violation of the
fundamental human right to proceedings without unreasonable delays has been challenged under
Art. 48 (2) of the Constitution. In this case there is nothing to quash, restore or repair otherwise than
by acknowledgement of the satisfaction.

The principle under which the acknowledgement of the satisfaction shall not be a rule shall be
reflected in the reasoning of the Constitutional Court decisions. Briefly it is to say the reasoning
shall follow the fact that the satisfaction is needed, it is fair and inevitable for completion of the
protection of fundamental rights and freedoms.

The satisfaction shall be a compensation for immaterial damage. For this reason it shall be
emphasized the immaterial sphere of the complainant while considering its acknowledgement. The
mentioned immaterial sphere of the complainant shall be concentrated on the depression, limitation
or disabling of the complainant possibilities to assert him/herself in the work, entrepreneurship in
personal or social life. Other fields include the violation of one’s dignity, psychical status,
discrimination of the complainant or feelings of frustration, moral damage or helplessness in relation
to proceedings before the violator of rights and freedoms.

Should the constitutional court decide that it grants an adequate financial satisfaction, the
authority that has violated the fundamental right or freedom shall be obliged to pay the adequate
satisfaction for the complainant within two months from entering into force of the Constitutional
Court decision. The Constitutional Court verdict is an efficient executive title and its content is
enforceable under general rulings on civil distraint. The payment obligation is directed on the law-
breaker (authority) which is a significant difference in compare to decisions under Art. 41 of the
Convention where the obligatory subject shall be always the state. This is the reason why it is not
possible to demand the payment of the satisfaction from the Slovak Republic or some other subject
of law.

2.3. The ways of the protection against violation of fundamental rights or freedoms

If the constitutional court gives a verdict that a fundamental right or freedom has been violated
it can under the petitioner’s motion (§ 20 (3) of the Constitutional Court Act):

a) order that the subject which violated a fundamental right or freedom with its passivity should
proceed in the case under special regulations i.e. under procedural codes especially the Code of Civil
Procedure and Code of Criminal Procedure. The proceedings under special regulations should be
arranged in a way that the concerned authority shall not continue to breach the fundamental rights or
freedoms. The Constitutional Court of the Slovak Republic has used the verdict on general court’s



obligation to proceed without unreasonable delays (after finding violation of the fundamental right
to proceedings without unreasonable delays under Art. 48 (2) of the Constitution).

b) The Constitutional Court may return the case for further proceedings while a required
precondition to this is the quash of the challenged decision or measure. The Constitutional Court
quashes a decision (measure) if a precondition exists that the public authority being bound by the
Constitutional Court’s legal opinion can during the further proceedings repair the violation of a
fundamental right or it can remove its consequences. An example of such a verdict could be the
quash of the court’s ruling on ceasing the proceedings through which the breach of the fundamental
right to judicial or other protection has occurred under Art. 46 sect. 1 of the Constitution. The
binding force of the Constitutional Court’s legal opinion (§ 56 (6) of the Constitutional Court Act)
acts in the same extent as it is in case of lower courts on the basis of legal remedies under procedural
rules, generally appeals, highest appeal, complaints on breaching the law and some others.

c) prohibit continued violation of this right or freedom. This verdict is a complementary to the one to
hold further proceedings without violation of fundamental right or freedom. The aim of this verdict
lays in the fact that the prohibition as a single measure suffices to stop the concerned public
authority (law breaker, breaching a right or freedom) in its proceedings which is held in an
unconstitutional way, and finally

d) order that the authority violating rights or freedoms should reinstate the conditions obtaining
before the violation took place. In order to reinstate the previous conditions the law breaker,
breaching a fundamental right or freedom, shall apply the regulations regulating the proceedings
before it which expressly adapt or enable the return to the conditions obtaining before the violation
took place. These regulations are mainly decisions or measures. The specific applied method
depends on the law breaker who shall use up all the available and possible means for the renewal of
the correct constitutional state before the unlawful proceedings took place.

2.4. Guaranteeing means in proceedings on complaints

Since January 1, 2002 the Constitutional Court of the Slovak Republic can apply procedural
guarantee for achievement and guarantee the goal of the proceedings on complaints (the submitting
of the complaint itself does not have suspending effects). This act has two basic forms:

a) temporary measure
b) suspending the enforceability especially of a decision or measure.

The content of the temporary injunction abide by the requirement on temporary adaptation of
the complainant-lawbreaker relation in term of the appropriate rights and freedoms. The aim of this
measure lays in creation of a state enabling the constitutional court to discuss and decide the case
without thwarting the final decision (to grant the complaint) through the failure in temporary
adaptation of the relations of allegedly violated rights and freedoms. The temporary injunction shall
not have effects usually having the verdict on the merits of the case especially when it is the
possibility under § 56 (3) of the Constitutional Act. By means of temporary measure it is possible to
cancel the effects of the challenged decision especially when the case can be settled by the
suspension of enforceability. It means that such decisions temporarily do not derive any rights or
duties.

A temporary injunction does not prejudge and cannot influence the proceedings result of the
complaint. The acceptance of the complaint does not mean the automatic success of the complainant
in proceedings on merits. The validity of the temporary injunction expires at latest by entering into
force of the decision on merits of the case unless the Constitutional Court of the Slovak Republic
decides on its later quashing. The temporary injunction may be quashed without any motion, should
the reasons for which it was imposed, lapsed.

Under the petitioner’s motion the Constitutional Court may suspend the enforceability of the
challenged lawful decision, measure or other encroachment. Suspending the enforceability shall be



taken into consideration in case of such acts, challenged in a complaint, content of which is an
enforceable duty or right of another subject to proceed in a certain way. This should be defined in
the verdict of the concerned act, which are in most of the cases certain decisions.

The suspension of the enforceability shall not contradict to an important public interest. By their
interpretation the same rules apply as to other proceedings before the Constitutional Court,
especially in proceedings on conformity of legal regulations. The immediate execution of the
challenged regulation, measure or other encroachment must result for the complainant bigger
damage then which might arise through suspension of the enforceability (under the law an error does
not change the aim of this legal precondition). The suspension of the enforceability means that the
Court shall impose to such a body that in the complainant’s opinion has violated his/her fundamental
rights or freedoms temporarily to desist from execution of the lawful decision, measure, or other
encroachment and the Constitutional Court shall impose on third parties temporarily to desist from
their power, recognized by means of lawful decision, measure, or other encroachment.

We cannot exclude however some other wording of the verdict too, especially when the execution of
the challenged act would be a subject to enforcement before another authority and not before that
one which allegedly breached the concerned right or freedom.

I1. The abstract constitutional review with special aspect to proceedings on conformity of legal
regulations
The amendment of the Constitution, Constitutional Statute 90/2001; Collection of Laws, has brought
several specifications to the Court’s abstract decision-making process, and thus for the activity
which is not closely related to particular legal cause. The purpose is to eliminate certain limitations
in the power of the Court during the decision-making on legal regulations conformity (Article 125 of
the Constitution). Generally, the subject of proceeding on legal regulations conformity shall be the
conformity of legal regulation with lower legal force with that of higher virtue. Pursuant to the both
amendments, the Constitution and the Law by the National Council of the Slovak Republic, No.
38/1993 Coll., On Organization of the Constitutional Court of the Slovak Republic, on the
Proceedings before it and on the Status of its Judges (hereinafter as ,,Constitutional Court Act") the
term legal regulation shall also cover sources such as international law and international treaties.

Moreover it specified the proceedings subject on legal regulations conformity and so the Court
shall decide on the conformity of:

a) laws with the Constitution, constitutional statute and international treaties those approved by the
National Council, ratified and promulgated by the manner as stipulated by the law

b) decrees of the government, public statutes of ministries and other central governmental authorities
with the Constitution, constitutional statute and international treaties those affirmed (approved) by
the National Council those ratified and promulgated by the manner as stipulated by the law and
conformity with the laws,

c) generally binding rulings as set forth by Article 68 (so-called self-government ordinances of self-
government authorities) with the Constitution, constitutional statute and international treaties those
affirmed (approved) by the National Council those ratified and promulgated by the manner as
stipulated by the law and conformity with the laws, unless does not fall under the jurisdiction of
another court.

d) public statutes of local state administration authorities and generally binding rulings of self-
government authorities pursuant to Article 71 (2) (issued by self-government authorities at process
of exercising state administration powers) with the Constitution, constitutional statute and
international treaties, adopted by the National Council and ratified, promulgated by the manner as
stipulated by the law and conformity with the laws, decrees of the government, public statutes of
ministries and other central governmental authorities, unless they do not fall under the jurisdiction of
another court.



The original wording, Article 125 c) and d) of the Constitution has neglected an instrument of
reviewing the municipality’s generally binding rulings conformity with constitutional statutes,
however, in the hierarchical system of the legal regulations, they occupy the same position as the
Constitution does.

The legal force of the municipality’s and higher administrative unit’s generally binding rulings
related to territorial self-government subject, on the area of so-called delegated government
administration (Article 71, (2), may be inferred from the current Constitution (Article 68).

There was also eliminated the obscurity concerning the power of the Court in decision-making
on conformity of Constitution with international treaties. Furthermore the revised wording Article
125 (1) of the Constitution, pursuant to the Article 7 (4), has incorporated international treaties into
the law system of the Slovak Republic.

On the other hand, the legislator has reduced the workload of the Court by giving an
opportunity to the Court, through regular law, to delegate powers in adjudication on conformity of
local government authority’s generally binding rulings and self-government’s generally binding
ordinances with legal regulations having higher virtue to other courts; i.e. the delegation of powers
to general court within exercising its powers that would fall under the administrative justice
jurisdiction. However only further application of the aforesaid provision in everyday legal practice
may prove whether it is reasonable the matters on conformity with legal regulations to be decided by
general courts.

Pursuant to the Article 130 (1) of the Constitution:

,» T he Constitutional Court shall commence proceedings if the motion is submitted by:
a) at least one-fifth of all Members of Parliament,

b) the President of the Slovak Republic,

c) the Government of the Slovak Republic,

d) a court,

e) the Attorney General,

f) everyone whose right is to be adjudicated in cases provided in Arts 127 and 127a,

Act on the Constitutional Court, Section 37 (1), specifies who shall be authorized to initiate
proceedings on the conformity of legal regulations: the cited provision includes only subjects
defined in Art 130 (1 a) - e) of the Constitution. This definition has remained unchanged also after
the recent amendment of Act on the Constitutional Court (Act No. 124/2002 Coll.).

Referring to the said provision, the Court since the very beginning of its performance, has
denied motions filed by individuals related to the conformity/unconformity of legal regulations.
Reasoning related to the proceedings on the conformity of legal regulations is quite simple: the law
here does not concede to any individual the active procedural legitimacy.1 As for the proceedings on
constitutional complaint or on the motion respectively, the Court has stated that in proceedings
which fall under other court jurisdiction, the Constitutional Court would not be authorized to review
the conformity of legal regulations.

The Constitutional Court has not modified its approach to the motions submitted by individuals
not even following the last amendment of the Constitution. For instance, by its Ruling of 6 February,
20022, the Court has rejected the constitutional complaint filed by a natural person claiming
unconformity of the local government authority’s generally binding ordinance with the Constitution
and laws. The Court in the reasoning, referring to its stabilized case-law, among others, has also
noticed: ,,Notwithstanding that the Court, during the preliminary hearing of the claimant’s
complaint, took into consideration that the revised constitutional regulation of the Court’s activity
(constitutional statute No. 90/2001 Coll., as amended by the Constitution No. 460/1992 Coll., as
amended) has generally extended and specified particular proceedings before the Court and in
relation to the Art 127 of the Constitution, the proceedings on complaints constitute an effective



legal instrument to protect the natural person’s and legal entity’s human rights and fundamental
freedoms. On the other hand, the said amendment shall not apply to the rule under which and within
the particular proceedings no other proceedings shall be held before the Court, provided such
pending proceedings once commenced as separate trial before the Court."3

In the juristic theory, on the above issue, there is no common (unified) opinion. We encounter
with such opinions that respond to the reasons of the Court4, but there are also such opinions which
are based on foreign legal regulations, encourage the right of an individual to challenge a legal
regulation within the proceedings on the conformity of legal regulations or on the constitutional
complaint respectively.5

Moreover the amendment of the Constitution expressly specified that any final decision given
by the Court and within the abstract constitutional review or legitimacy control or other legal
regulations review shall be generally binding6. This new feature of the Court’s decisions binding
force has definitely included them among regular sources of law. The Constitutional Court
consolidated the proper construction of the legal concept "final decision” in Article 133 of the
Constitution. Although in the literature, with respect to the regulation of the court’s decision legal
force constitutionality, we may find such a regulation as extremely casuistic7, however the
grounding of the Court’s finding legal force still remains an open issue. Regarding the legal force of
a law, this may be compared only with the Court’s finding derogatory effect upon which expired the
effect of the legal regulation, in whole or in part or its particular provision.

For such a source of law is typical that it results from the standard making activity of such a
body which is not conferred with the ,,traditional” legislative power (law making initiative) and due
to this it has no authority to make any changes in such sources of law. It is correct that from formal
and procedural point of view, Art 125 (6) of the Constitution consolidates the manner how the Court
promulgates the non-conformity related decisions, however it would be reasonable if their legal
force would be also subject to regulation. The purpose of forming hierarchy in legal regulations is to
ensure an internal consistency in legal system. And if such a rule is being applied under which one
legal regulation may be superseded by another one having identical or higher legal force, then no
doubts on particular findings legal force should occur. The rule occupying higher position in the
legal system hierarchy, i.e. having higher legal force, shall be always a result of standard making
function of a body taking higher rank within the state power structure than the authority enacting
norm with lower legal force or the power of which to enact norms having higher legal force shall be
one of the instrument for ensuring a balance among the particular powers.8 The Constitutional Court
is the body the decision making authority of which on the matters of conformity with the legal
regulations shall be an instrument to guarantee a balance towards to legislative power and so it may
be presumed that decisions in the subject of conformity with the legal regulations shall enjoy the
law’s legal force. In Federal Republic of Germany, the potential problems related the Federal
Constitutional Court’s decisions legal force were anticipated and the provision 31 of Court Rules set

forth that all the Federal Constitutional Court’s decisions shall be binding to each federal and land
constitutional bodies as well as to any general courts or authorities. Moreover the Section 2 of the
said Rules further specifies that the selected and particularly listed decisions shall have the legal
force of law.

The constitutional amendment conferred the Court with an optional competence, to suspend any
challenged legal regulations effect or its part or some of their provisions, after the motion for
commencement of proceedings on conformity with the legal regulations has been accepted, unless
fundamental rights and freedoms are threatened due to their applications or if there is a risk of
severe economic damage or other serious irrecoverable consequence (Art 125, 2 of the
Constitution).

Since 1993 has been proved the need for such a regulation as pursuant to Art 125, the decisions



on nonconformity with the legal regulations shall take effect by day promulgation in the Collection
of Laws and their effect shall be ex nunc. Finding a proper solution for legal consequences of those
invalid legal regulations shall be a substantial and difficult issue even in other countries9 and similar
legal regulation may be found in abroad as well. This is way it is possible at least partially to prevent
from an occurrence of further and unwanted consequences, related to the nonconformity of legal
regulations. Decisions taken in the subject of privatization process related legal regulation which
appeared in practice and that may be found in the Court’s current case-law, can give convincing
examples on severe economic damage caused due to the application of unconstitutional legal
regulation.10

The two Court rulings11which decided on legal regulation suspension only have justified the
viability of that provision consolidating the Court’s said power. In both cases, the Court, upon the
petitioners” appeal, suspended the effect of legal regulations and giving grounds that further
application of those may threat fundamental rights and freedoms. Although on the provision
consolidating the Court’s capacity to suspend effect of the legal regulation, no conclusions may be
drawn so far, however the second case, when the effect of the legal regulations was suspended, the
proceedings on the challenged legal regulations conformity was abated, since the Parliament,
following the above ruling had been issued, passed a law that responded to the claimant’s petition.
The said ruling grounds indicate that legal regulations provisions (in the said case the Ordinance,
Ministry of Finance and Order Ministry of Finance were concerned) were subjects to review
pursuant to Art 125 1 a) and b) of the Constitution and regarding the proceedings on conformity
with the Constitution, have been revised and so their validity has expired giving grounds the
proceedings to be stopped.

Should the Court take the advantage of that power and if under the said conditions shall decide
on suspension of the challenged legal regulations, its part or some their provisions, his decision shall
be promulgated by a manner as set for the promulgation of laws. This means that it shall be
published in the Collection of Laws, Slovak Republic. The decision on suspension of the effect of
the legal regulation shall have analogical effects as the decision on legal regulation nonconformity,
however the suspension of those challenged legal regulations shall have only provisional nature and
the legal regulations shall remain valid and they shall be considered as the Slovak legal system
source. So the decision on suspension of the challenged legal regulations effect, its parts, or some of
their provisions shall expire at latest by date when the Court’s decision on the merits is promulgated
unless the Court earlier has quashed the decision on suspension of the challenged legal regulations
effect since the reasons due to which they were made, have passed away.

To examine whether in the given case any reasons occurred for the suspension of the legal
regulation effect or to be quashed a decision upon which the effect was suspended, shall be subject
to the Court’s further consideration. This is provided to the Court as it is considered to be an
independent and responsible judicial body intended to protect the constitutionality which also enjoys
the trust of the general public due to his impartiality in decision making process12. When applying
such a power, the Court shall have to take into account also those negative impacts that may accrue
from the potential suspension of the challenged legal regulations effect, their part or some of their
provisions.

Another area where the Court’s activity was affected by the amendment of the Constitution was the
construction of the Constitution and constitutional statutes. The Court, pursuant to Art.128 of the
Constitution, provides a construction of the Constitution and constitutional statutes, only if the
matter is disputed. The said amendment has removed several limitations regarding the construction
of the Constitution and constitutional statutes, as the former regulation was raising some doubts
whether the Court was in authorized to provide construction of the Constitution as well. The Court



coped with this situation by issuing a decision 1. US 39/93, where regarding the issue of relation
between the Constitution and constitutional statutes in the law system, stated that "from the point of
law shall have the relevance only to be distinguished between the law passed by qualified majority
of MP votes and between the laws that shall require simple plurality to be passed. Hence the
provision of Art.128 (1) of the Constitution authorizes the Court to provide a construction of any
law, passed, amended or modified upon the qualified majority of MP."

In the course of application of Art.128 of the Constitution, at the proceedings on construction of
the Constitution, has been established such a practice upon which providing of a construction should
be related to particular dispute between the public authorities. Moreover the Court is required to be
vested with a real power to get into the mutual conflict when providing construction of a
constitutional norm. The Court has affirmed this conception in several of its legal opinions such as
follows: ,,The purpose of proceedings on the constitutional statutes construction, under Art. 128 (1)
of the Constitution shall be providing definite construction of the particular law’s disputable
provision on such a way that it would eliminate in the future any dispute that raised grounds for the
commencement of proceedings in the current case by the Court. However one of the conditions for
proceedings on providing construction of the Constitution before the Court shall be an occurrence of
particular dispute between the Slovak public authorities and in a particular time, the Court’s ruling
on the construction of the Constitution’s disputable provision shall receive ,,erga omnes™ effects
having durable validity (until further amendment or quash of that Constitution given provision,
which was subject to construction by the Court)."13

So far, the essential procedural requirement for commencement of proceedings before the Court
was to be proved the disputability of the constitutional statute construction. So it was not only based
on the petitioner’s allegation but also upon the fact that the particular constitutional article upon
which the constitutional statute confer right and liabilities to the state authority, is wrongly
construed. The Court at any proceedings concerning construction of the constitutional statutes,
firstly and foremost already during the preliminary hearing has justifiably required to be proved a
relevant dispute on providing construction of the constitutional statutes and only further proceedings
related motions and to the extent of the proved dispute were received.

The Constitutional Court of the Slovak Republic has created a constant case-law from which
several reasons of rejecting a motion follow e.g. if the motion is filed by a person who is evidently
not entitled to file a motion, or for not fulfilling the requirements provided by law or for evidently ill
founded motion.

It depends on consideration of the Constitutional Court of the Slovak Republic which rulings on
interpretation have general character and will be published in the Collection of Laws. Exactly this is
the formulation that evoked doubts on the issue that the constitutional court’s interpretation for
whom and in what amount has a binding force. The Constitutional Court of the Slovak Republic
being aware of the not very good solution of this problem in the Constitution of the Slovak Republic
and in the Constitutional Court Act has published all the interpretations of the Constitution and
constitutional statutes in the Collection of Laws. This fact has been respected during the
constitutional amendments and it follows from it that the given interpretation has a generally
binding force and the constitutional court decisions on interpretation of the Constitution or
constitutional statutes shall be promulgated in the Collection of Laws.

Other procedural issues came up in connection with decision-making during proceedings on
interpretation of constitutional statutes14, as they have not been regulated in the previous legal
regulations. This fact has been reflected in mutually contradictory constitutional court decisions
when in decision I1. US 69/99 it has been stated: Under the Constitution of the Slovak Republic and
under any other legal act, interpretation of the Constitution of the Slovak Republic given by the
Constitutional Court of the Slovak Republic pursuant to Article 128 (1) of the Constitution of the



Slovak Republic may not have a retroactive effect and be applied to the period which preceded the
publication of the interpretation of the Constitution or even its announcement by the Constitutional
Court of the Slovak Republic.” An opposite opinion has been presented in other decision: "An
opinion on effectiveness of the interpretation ruling given by the Constitutional Court only after its
publishing in the collection of laws is unacceptable. It contradicts definitely to provision of § 33
section 4 of the Statute 38/1993 Coll. which does not obligatorily provide for publication of the
decisions on interpretation in Collection of Laws and to § 1 of Law 1/1993 Coll. which lists in
details what shall be published in the Collection of Laws...."15 The conclusion that a decision on
interpretation shall have effect only for the future has been proved by amended provision of § 128 of
the Constitution which says that the interpretation is generally binding since its day of promulgation.
This solved the dispute on the time of arising of legal effects in connection with the interpretation of
the Constitution and constitutional statutes.

It is a positive feature too that the motion requiring interpretation will be decided by the plenary
session and not by the senate as it happened before. The interpretation given by the Constitutional
Court of the Slovak Republic is a legal interpretation having general binding force and it results that
the constitutional court acts here as a law creating subject. It was an unsatisfactory situation before
when the law had been made by the senate i.e. in fact three judges of the constitutional court acted in
this capacity. Besides this fact another non-desired situation has been eliminated when the senate
gave the interpretation and it could result that different senates within their decisions arrived to
different legal opinions expressed in proceedings on interpretation of constitutional statutes.

The next new type of proceedings is the one on the motion for a decision on the conformity of a
negotiated international treaty with the Constitution or with a constitutional law under Art. 125a of
the Constitution of the Slovak Republic where a preventive review on constitutionality of
international treaties is given. The aim of these proceedings is to avoid a situation that a valid
international treaty which is binding for the Slovak Republic would be in unconformity with the
Constitution of SR or with a constitutional statute. If the constitutional court has decided that the
negotiated international treaty is not in conformity with the Constitution or with constitutional laws,
it cannot be ratified. Under Article 125a sect. (1) of the Constitution of SR this competence of the
Constitutional Court of the Slovak Republic does not include all the negotiated international treaties
but only those ones which require the consent of the National Council of the Slovak Republic. They
are listed in Article 7 section 4 and Art. 86 point d) of the Constitution: The validity of international
treaties on human rights and fundamental freedoms, international political treaties, international
treaties of a military character, international treaties from which a membership of the Slovak
Republic in international organizations arises, international economic treaties of a general character,
international treaties for whose exercise a law is necessary and international treaties which directly
confer rights or impose duties on natural persons or legal persons, require the approval of the
National Council of the Slovak Republic before ratification.

The Constitutional Court of the Slovak Republic does not have any experience with this type of
proceedings, however the need of its regulation follows from Article 27 of the Vienna Convention
on contractual law according to which a party cannot refer to provisions of its domestic law as a
ground for failing to fulfill the treaty.

Subjects to proceedings before the Constitutional Court could be international treaties that the
Slovak Republic through its President or an entitled authority has assented but they are subject to
further internal debates and adoption. Only after this proceedings, resulting the ratification-
document, or document on adoption, approval or acceptance can an international treaty enter into
international validity.

Entitled persons to file a motion to commence proceedings under Art. 125a of the Constitution
are in accordance with Art. 102 point b) the President of the Slovak Republic and under Art. 119 h)



the Government of the Slovak Republic. These subjects have stipulated their rights in our
Constitution but this is not an obligation to file a motion to the Constitutional Court of the Slovak
Republic. The Constitution sets a possibility for the discretion of both the President and the
Government of the Slovak Republic whether respecting the circumstances of the preparatory
proceedings of the specific international treaty they will use their constitutional right and decide to
file a motion to the Constitutional Court or they will decide alone on the fact if the content of the
negotiated international treaty is in conformity with the constitution and constitutional statutes. In
case the President and the Government shall not apply the option of the preventive constitutional
review of the negotiated international treaty and the valid treaty, binding for the Slovak Republic,
would be contradictory to the Constitution or some constitutional statute there would occur an
undesirable situation while respecting the Constitution or constitutional statutes an international
treaty would be violated.

While the President of the Slovak Republic or the Government of the Slovak Republic, prior to
submitting it for the debate at National Council of the Slovak Republic, may submit to the
Constitutional Court of the Slovak Republic a motion for a decision on the conformity of a
negotiated international treaty so from the aspect of time the concerned international treaty shall be
submitted to the Parliament concurrently with the Constitutional Court decision on its conformity or
non conformity with the Constitution or some constitutional statutes. 16
Requirements of the motion to commence proceedings under Art. 125a of the Constitution are put
down in § 41c of the Law on the Constitutional Court and in accordance with this it should contain
besides the general requirements the following:

a) designation of the negotiated international treaty
b) documents, serving as a basis for negotiating the international treaty
c) reasons leading the petitioner to his/her doubts on the conformity of the negotiated international
treaty with the Constitution or with constitutional laws.

The law stipulates that the concerned international treaty shall be attached to the motion too.
The specific features of the proceedings under Art. 125a of the Constitution put on the petitioner
some special requirements. The Constitutional Court prior to its decision on the conformity of the
international treaty provision with the Constitution or constitutional statute shall this provision
interpret while it shall follow the interpretation rules of the international contractual law.

If the constitutional court has decided that the negotiated international treaty or some of its parts are
not in conformity with the Constitution or with constitutional laws so the court decision is binding
for the President or the Government of the Slovak Republic and such a treaty cannot be ratified. Its
ratification is available just after the National Council of the Slovak Republic has changed the
contradictory provisions of the Constitution or constitutional statutes. Considering that the
Constitutional Court decisions are binding only for the President or the Government of the Slovak
Republic, as it has been said they shall not be published in the Collection of Laws of the Slovak
Republic, however they shall be delivered to the petitioner and to the National Council of the Slovak
Republic.

Another new constitutional provision is that of Art. 125b which also enables the constitutional court
to give a preventive review in the field of reviewing the subject of the referendum prior to its
announcement by the President of the Slovak Republic. Article 125b of the Constitution relates to
presidential competences under Art. 95 sect. (2) of the Constitution. The aim of this new
Constitutional Court competency is to evaluate the conformity of the referendum question with the
provisions of Art. 93 sect. (2), (3) and Art. 99 of the Constitution.

Under Art. 93 (2) a referendum may also be used to decide on other crucial issues of the public
interest. It is an optional referendum and its subject has been specified very broadly and in general
level. In case of review of the conformity of the referendum subject under Art. 93 sect. (2) of the

Constitution the Constitutional Court "s primary task shall be to interpret the concept of ,,public



interest”. The aim of a referendum is to enable the citizens to decide on the referendum-subject
issues. Considering the fact that it is difficult to predict what kind of future problems will be raised
in the society to which the citizens " direct participation will be desired, the legislator did not specify
the referendum subjects in details. However the subject has been formulated through an indefinite
concept, and so a discretionary power has been provided to the referendume-initiator. While
specifying the mentioned concept ,,public interest” we could take, for example, the definition from
the Black s Law Dictionary which gives the following: It is "the interest in matters concerning the
administration of the municipality, state or federation which is common for all the citizens."17
Although the referendum subject is regulated in our Constitution only on general level the legislator
nevertheless specified in details the negative referendum subjects i.e.: No issues of fundamental
rights, freedoms, taxes, duties or state budget may be decided by a referendum. Notwithstanding that
the subject is defined in details the Constitutional Court could face a difficult task while interpreting
the concept of "fundamental rights and freedoms".
Respecting the original provision of Art. 99 sect (2) of the Constitution all referendum subjects
should be deemed unconstitutional if the referendum on the same issue is repeated earlier than three
years after the previous referendum had been held. According to the Constitution a referendum on
the same issue may be repeated not earlier than three years after the previous referendum had been
held. If a referendum is to be held under the citizens " petition or the National Council of the Slovak
Republic ruling (Art. 93 (1)) it is the Constitutional Court of the Slovak Republic that shall decide
(if requested so by the President of the Slovak Republic) whether a referendum, held three years
before, decided the same issue like the planned next referendum.
The subject of the obligatory and ratifying referendum under Art. 93 (1) of the Constitution i.e.: ,,A
constitutional law on joining a union with other states or the secession from it, shall be confirmed by
a referendum” - respecting its nature cannot be adjudicated within proceedings under Art. 125b of
the Constitution.
The only entitled subject for motion on commencing proceedings under Art. 125b submitted to the
Constitutional Court can be the President of the Slovak Republic prior to declaring a referendum, if
he/she has doubts on whether the subject of referendum is in conformity with the Constitution or a
constitutional law. It is necessary to emphasize that the President has the right but not the obligation
to file such a petition to the Constitutional Court requesting to review the referendum subject. The
President, however, him/herself can also review this issue as it has been before. Besides he/she can
evaluate further connected issues, e.g. the validity and number of signatures on the petition.

As for the referendum prerequisites, the provision of § 41f of the Law on the Constitutional

Court stipulates that the motion besides the general requirement, shown in § 20 (1) shall contain:
a ) the subject of the referendum
b) legal basis for announcing the referendum
c) reasons, leading the petitioner to his/her doubts on the conformity of the referendum subject with
the Constitution or with constitutional laws.

This type of proceedings is not an ordinary type of legal proceedings while there is no contradiction
between the petitioner and the other party. It is more an issue on giving a binding professional
standpoint on the constitutionality of the referendum subject which shall have the form of a finding.
The petitioners committee shall be the second party to the proceedings if the referendum is
announced under the petition of not less than 350 000 citizens, or if it is initiated by the National
Council of the Slovak Republic.

Article 125b sect. (3) of the Constitution stipulates the issue of the constitutional court-decisions
binding force as follows: "if the Constitutional Court holds in its decision that the subject of
referendum to be declared upon a petition of citizens or a resolution of the National Council of the



Slovak Republic according to Art. 95 (1) of the Constitution is not in conformity with the
Constitution or constitutional law, the referendum cannot be declared.” A negative decision is an
invincible obstacle for announcement of the referendum. In other case after confirming decision of
the Constitutional Court on the referendum subject with the Constitution or constitutional law the
President shall announce the referendum unless he/she has other reasons not to do so, for example
finding a failure in the required number of petitioners, asking for referendum, or some other required
constitutional or legal conditions.

The Constitutional Court shall decide on a proposal pursuant to paragraph 2 within 60 days
from the date of its delivery. In fact there are no legal means enabling the Constitutional Court to
apply its competency under Art. 125b in the legally stated term. The review of the referendum
subject could prolong the term for its announcement by the President of the Slovak Republic from
30 up to 90 days from accepting the citizens” petition or the ruling of the National Council of the
Slovak Republic.

This type of proceedings we expect to be very rare and the Constitutional Court of the Slovak
Republic has not had any experience in it so far.
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KOHCTUTYIHMOHHBIN KOHTPOJIb - BUBJIENCKUE NCTOKH

JIOCTOMHCTBO — 3TO BIIOKEHHBIE B YEJIOBEKA CBOMCTBA bora, mpeanonararomuye npaBa Ha ux
peanu3alnio; JOCTONHAs AKU3Hb — 3TO YCIIOBUS JIJIs MTOJIb30BaHUs 3TUMHU npaBaMu. [locnennee u
€CTh Ha3HAUYCHHE OOIIECTBEHHOTO YCTPOMCTBA, HA3bIBAEMOTO TocyaapcTBOM. “‘CorjacHO B3IJISAY Ha
rOCyIapCTBO KaK Ha CIy:KeOHOe opyue (He YeIOBEK ISl TOCYIapCTBa, a TOCYAaPCTBO IS
YesioBeKa), OHO MpeIHa3HAuEHO JUIIb JIsl CO3aHUsI HEOOXOAUMBIX YCIIOBUH JJIsi JOCTOMHOM JKU3HU
Joziei, a Ha OubIeiicKoM s3bIKe - pacKphITHs 00pa3a u moaoous boxus B mroaax’.

B xakwue Ob1 6e31HBI 0€300kHs 1 60ro00pUecTBa HHA BIAAAJI0 Y€TIOBEYECTBO, BCE PABHO, B HEM,
MyCTh HE BO BCEH MOJIHOTE, HO BOCCTAHABIMBACTCS TO, YTO OBLJIO BIIOKEHO B IMEPBOYELIOBEKA MIPU
€ro COTBOpeHUHU: o0pa3 u mogodue boxxue, paBHO Kak U 0CO3HAHHE HEOOXOIMMOCTH COOCTBEHHBIX
YCUJIMH 1T COXPaHEHUsI 3TUX OO)KECTBEHHBIX CBOMCTB. B cHIiTy 3TO# 3aKOHOMEPHOCTH CIIOKHIIOCH
TaK, YTO KOHCTUTYLIMM COBPEMEHHBIX TOCYIapCTB — 3TO U3JIOKEHUE, B TIEPBYIO OUEPE/Ib, IPAB U
cBO0O/I CBOUX IMOJJIaHHBIX, TAPAHTHS U pean3alusi KOTOPBIX MPEACTABIAETCS KaK LeJb, U JHIIb
BCJIE]] 32 TUM — MPEJCTABICHUE TOCYIAPCTBEHHBIX BIACTHBIX CTPYKTYP U UX MOJTHOMOYUH,
MOTYMHEHHBIX M3JI0KEHHOMH 11eJIeBOI YCTaHOBKE M MPEACTABISIONINX MEXaHU3MBI €€ pean3aliu.

He ocranaBnuBasch Ha ciopax BOKPYT BOMPOCa O MPABOMEPHOCTH Pa3IMUEHUSI TOHATHIA
“npaBo” U “3aKOH’’ M UE€PAPXUH B UX OTHONICHUSAX, & TAK)KE PACCUUTHIBAS, YTO HUKECIEIYIOIINE
pacCcy:kJIeHUsI O3BOJISIT HAUTH MYTH Pa3pelieHUs U 3TON AUCKYCCUHU, HAUHEM C CaMOT'0 TJIABHOTO.
[IpropuTeT OCHOBHOTO 3aKOHA TOCYJapCTBa HaJ MPOYNM 3aKOHOAATEIHCTBOM JETEPMUHUPOBAH TEM
e, YeM MpuMaT MpaBa HaJ 3aKOHOM: KOHCTHUTYIUSI — 3TO MO3UTUBUPOBAHHOE €CTECTBEHHOE MPABO
IUTIOC YCTaHOBJIEHUE (JOPM OpraHU3allK OPYAUs, CIYKEOHOTrO B OTHOIIEHUH €CTECTBEHHOIO IIpaBa
Y Ha3bIBAEMOT'0 TOCYIapCTBEHHOMN BIACThIO. MICX0As1 U3 3TOT0, MOKHO MPEJJIOKUTH CIEAYIOIIYIO
(hOopMyIHUPOBKY, KOTOpasi, IIPU BCEH CBOCH CXEeMAaTUYHOCTH, KaXKETCsl BEpHO: MPaBoOCyaue
“00bIYHOE” — 32U THUK NMPABOBOI0 3aKO0HA, MPABOCYAHEe KOHCTUTYHMOHHOE — 3AIMTHUK
npasa.

CnenosarenbsHO, 1j1d 00Jiee aIeKBAaTHOIO MOCTHIKEHHUS 3a1a4 TOM COCTaBIAIONIEH OMOIeHCKOro
MEXaHH3Ma PEryJISIIH KU3HEIEATEIPHOCTH 00IIEeCTBA ¥ TOCYIapCTBa, B KOTOPOU MBI CKIIOHHBI
ycMaTpuBaTh HAYaTKH KOHCTUTYLIMOHHOTO MPaBOCYAUs, IPEINOUYTUTENbHEE HAYaTh C YSICHEHUS
JIBYX BOIIPOCOB: 1) KakoBo OnOJeiickoe MOHMMaHUE TIpaBa M 2) YTO Mbl HMEEM B BUJY TIO]T

«OnOIeNHCKON KOHCTUTYITHEH .
* % *



OOBIYHO B CEMAaHTUYECKOM Psi1y 3HAUCHHI CII0Ba «IIpaBo’ (IIpaBJia, CIIPaBEINBOCTD,
MPaBEIHOCTbH U T.II.) HCCIIEJOBATENN YITyCKAIOT aHTOHUM «JIEBOTO”, 0003HAUEHHUE ITPABON CTOPOHBI
(3HaUEHME ATO €CTh U B aHTJIO-CAaKCOHCKUX, U B POMaHCKHUX s3bIKax - «right”, «recht “, «a droit”).
C1n0BO 3TO — yKa3aHHUE Ha CTOPOHY JECHUIIbL, IpaBoi pyKu: «OTHbIHE ChIH YenoBeuecknuii BOCCIIET
onecHyto cuibl boxueit” (JIyka 22:69). HpaBcTBeHHO-TIpaBOBOE MTPOTHUBOIIOCTABICHUE JICBOW U
MIPaBOM CTOPOH OCOOEHHO OTUETIIMBO MPEJICTAET B cienytoiem pparmenre EBanrenus, kotopoe
MTO3BOJIUM Ce0€ MPUBECTH MOTHOCTHIO !

«Korpa xxe npuuget Coin YenoBeueckuii Bo ciaBe CBoeil u Bce cBsThie AHrensl ¢ Hum, Toraa
csieT Ha mpecTolie crnaBbl CBoeil, u cobepyTcs mpen Hum Bce Hapoabl; U OTIETUT OAHUX OT APYTHUX,
KaK MacThIpb OTJAEJSET OBEIl OT KO3JIOB; M MOCTaBUT OBELl 110 MpaByto CBOIO CTOPOHY, a KO3JIOB — IO
neByto. Toraa ckaxer L{aps TeM, koTopble o npaByio cropony Ero: [lpunante, 61arocioBeHHbIC
Otna Moero, Hacnenyiite LlapcTBo, yroTOBaHHOE BaM OT CO3/IaHUsI MUpPA: MO0 ankai S, U BB nanu
MHe ecTb; ax/ai, ¥ Bbl Haowiu MeHs; ObUT CTPAHHUKOM, U BBl IPUHSUIM MeHsi; ObLUT Har, U BbI
onenu MeHst; 01T O0JIeH, ¥ BBl TOCETHIM MeHs; B TeMHUIIE ObLI, ¥ BB IPUIILUTA KO MHE. Toraa
npaBeTHUKH cKaxXyT EMy B oTBeT: ['ocou! korma Mel Buaenu TeOst amgynmm, 1 HAKOPMIUTA? WIIH
KAXKTYITUM, ¥ HAOWJIn? KorJa Mbl Buieau TeOsi CTpaHHUKOM, W IPUHSIIN? WM HATUM, U OJIeTN?
Koraa Mbl Bujienu Tebst 601pHBIM, WK B TeMHuUIIe, 1 ipunuiy kK Te6e? U [aps ckakeT UM B OTBET:
HMCTUHHO TOBOPIO BaM: TaK KaK BHI CIIEJIAI 3TO OJHOMY M3 CHX OpaTheB MOHMX MEHBIIHX, TO
caenanu Mue. Torga ckaxer ¥ TeM, KOTOPBIE 110 JIEBYIO CTOpOHY: Mnure or MeHs, npoKIAThIE, B
OTOHb BEUHBIH, YTOTOBAHHBIN TMABOJIY U aHTellaM ero: nbo ankan S, u BeI He 1aau MHE ecTh;
KaXKJIaJI, ¥ BBl HE HANIOWIN MeHs; OblT CTpaHHUKOM, U HE IPUHSIN MeHs; ObLT Har, ¥ HE OJIeTN
Mensi; 6071eH 1 B TeMHHIIE, U He moceTmin Mens. Torga u onu ckaxyTt Emy B otBer: ['ocrionu!
KOr/1a Mbl BUJIenH Te0s amdyum, Wi >KaxayIIuM, Wi CTPAHHUKOM, WM HaruM, Uik OOJIbHBIM,
WM B TEMHUIIE, U He ociykuiu Tebe? Toraa ckaker UM B OTBET: UCTUHHO TOBOPIO BaM: Tak Kak
BbI HE CJI€JIaJIM 3TOI'0 OJHOMY U3 CUX MEHBIINX, TO HE caenanu MHue. U moiayr cuu B MyKy
BEYHYIO, a IPaBEAHMKH B XH3Hb BeuHyio~ (Mard. 25:31-46).

N3 storo pparmenTa 1erko BHIBOJUTCS ABa MOJIOKEHUs: 1) ciaykeHne XpUcTy Win
MIPOCTO XPUCTHAHCTBO 03HAYAET HE YTO NHOE KaK 3200Ty 0 3ammTe 0JIMKHEr0, 2 TOBOPH
CeroHSINIHUM IOPHANYECKUM SI3BIKOM — 3aIIUTY NPAaB YeJ0BeKa; 2) 3Ta 3a1UTA
OCMBIC/IMBAETCS KaK o0ecneyeHue NpedbIBaHus 1o NpaByio cropony ['ocnoxa.

CoOTHECEeHHOCTH OIMO3HIINY <JIEBBIM-TIPABBIi~ C MPOTUBOIIOCTABICHUEM OJIarompHUsITHOTO —
HeOJIaronpusATHOMY, IIPaBEAHOI0 — HEMIPaBEAHOMY, XOPOLIETro — AYpHOMY 3aUKCHpOBaHa elle B
WHJIOEBpOIEHCKOM Tpaauuuu. Tpaauius 31a, B XpUCTHAHCKOM MPEIIOMIICHUU OTOXICCTBICHUS
MPaBoOro ¢ 6OXKECTBEHHBIM, BO MHOTOM COXPAHSETCS U B COBPEMEHHBIX SI3bIKAX, U 3TO Mbl BUJIEIH
BhIIIE. MOp(heMa «-TipaB-~ 00pa3yeT ClIoBa U MOHATHS, CBA3aHHBIE JOOPHIM HauanoM. B mpoTuBoBec
3TOMY, CJIOBO <JICBBIH~ MBI M CETOHS B ONPEIEICHHOM CMBICIIE COOTHOCHM CO BCEM
HECIPaBEUTMBBIM U HEJTOOPHIM — B TAKUX (Ppa3eoIorHuecKux 000poTax, Kak «JIeBbIi 3apad0TOK”,
«ITONTH HAJIEBO”, «BCTATh C JICBOW HOTH M IP. XOTEJIOCH ObI 0CO00 MOAYECPKHYThH, YTO B apMSIHCKOM
SI3PIKOBOM MBIIIJICHUH C TIPABOM CTOPOHOM («ad”) CBSI3BIBACTCS M TAKOE MOHATHE, KaK MPOTrpecc,
KOTOPOE MO-apMSIHCKH 3BYYHT «apayblHTAI] , © O3HAYAET 3TO HE YTO MHOE KAK «JIBUYKCHHE BIIPABO’
(ap-au-piaTan). Jlo6aBUM, UTO TEPMUHBI <«JIEBBII~ M «IIPaBBIA”, YCTOSABIINECS B TOJUTHYECKON
(bpaszeonoruu A pa3IMYeHUs IBYX MPOTUBOCTOSIIUX IPYIITUPOBOK MOJTUTHIESCKUX CHII B
COBPEMEHHOM MHUpE, HE CTOJIb YCIOBHBI, KaK MPUHSITO CUUTATh. B HUX MO/ICO3HATENBHO (2 MOXKET,
BIIOJIHE OCO3HAHHO) OTPa)KE€HO BBIIIEHU3JI0)KEHHOE XPUCTHAHCKOE OCMBICIIEHHE CTOPOH: JIEBBIMU
ce0s Ha3bIBAIOT T€, KTO MPETEHIYET OTPHUIATh, TOJMEHATh WM OCHOBATEIbHO UCKAXKATh MPaBO
(npaBoe).



Taxum oOpaszom, npaso — 310 JlecHuna boxxbs u He3p107IEMast OCHOBA 3aKOHA, M 1O100HO0E
OCMbICIIeHHEe OepeT Havalo B XpuctuaHcTse. MlHade yTo Morin Obl 03HaYaTh CJIOBA arnocToja
[TaBna: «Koner 3akoHa — Xpucroc” (Pum. 10:4)? Benb B ToM ke TekcTe OH 3asBmsieT: «Tak, Mbl
VHHYTOXKaeM 3aKoH Beporo? Hukak; HO 3akoH yTBepxkaaem” — Pum. 3:31). Jleno B ToM, 4TO B
MIEPBOM CiTydae TOBOPHUTCS O 3aKOHE, 0a3MpOBAaHHOM JIMILb HA MPUHYKICHUH, CIeI0BaTENbHO,
YIIEMJISIOLIEM ITPAaBO, BO BTOPOM — O 3aKOHE, OCHOBAaHHOM Ha Ha rpase. Hauanom yTBepxaeHus
IpaBa B IPEXOBHOM MHUPY SIBIsieTCS XpUCTOC. ATIOCTONBCKUE (POPMYITUPOBKH, IIIACAIINE, YTO
«3akoH cBiaT” (Pum. 7:12) 1 “3akon gyxoen” (Pum. 7:14) o3Ha4arT, 4TO COBPEMEHHOE
BBIpQ)KEHHUE “UCTOYHMK 3aKOHA — IPAaBO’”’ CHHOHUMHYHO OHOJIEHCKOMY OIpEIeIICHUIO “UCTOUYHUK
3akoHa — bor” (cp. ppaseonoruueckoe cpamenne «boxe [Ipapsiii”). CioBa CojoMOHa O TOM, YTO
MUp ObUI co3/1aH U3 «HeoOpasHoro BemiectBa” (IIpem. 11:18), yka3sIBaioT, 4TO MaTepus, Co31aHHAs
Borom u3 Hudero, ocraBaniack Ob1 a0COMIOTHO OeccMbIciieHHOM («be3BuHA U MyCcTa, U ThMa HaJl
0e31H010” — BBIT. 1:2), eciu ObI He ObLIa MOAYMHEHA 3aKOHAM, TBOPHMBIM BMECTE ¢ MUPOM. B Mur
COTBOPEHHUS CYIIECTBa 10 00pa3y u nogobuio boxuto, HanenerHoro boxxpum Jlyxom — pasymom u
CBOOOTHOM BOJICH, — COBOKYITHOCTh OOTOTBOPUMBIX 3aKOHOB 00pera Xapakrep npasa. B ToT mur
OCHOBHOM 3aKOH TBOPEHUSI — 3aKOH BCEMUPHOTO TATOTEHUS, HE TO3BOJISIIOIIMIM Beenennoi
«pacchInarbesi’ — 00pes 3HaueHUE 3aKOHA JII0OBH, HE JT03BOJISIONIETO, YTOOBI «PacChInaioch”
4enoBe4ecTBO. TakuM 00pa3oM, NPaBo — 3TO AYXOBHbBI BEKTOP TBOPEHHUS B KOHTEKCTe
cB000/1HOI Bos1. DOpMYITHPOBKA «IIPAaBO — MaTeMaTHKa cBOOOIBI — BOBCE HEe MeTadopa.
YcrosBiieecs B COBPEMEHHOM JIGKCUKOHE CJIOBOCOYETAaHHE «IIpaBa U CBOOOIBI. Oa3upyercs Ha
XPUCTUAHCKOM MHPOTIOHUMAaHUU. IMEHHO MOTOMY XPUCTHAHCTBO Ha3BaHO «3aKOHOM CBOOOIBI
(Nak. 1:25; 2:12) — oHO cOoeaUHSIET CO3UIATEILHOE HaYallo mpasa (CBOOOy) ¢ CO3UIATEIbHBIM
Ha4yaJoM XHU3HH — J1000BkI0. CB0OO1a K€ BHE JIFOOBU — 3TO pa3pyllIeHUE MUpPa. Y HUKATbHOCTh
XPUCTHAHCTBA B TOM, YTO B CUCTEME IIEHHOCTEH, BKIIIOYAIOIINX BEPY U JIOO0Bb, OHO,

Oyay4yHn Bepoy4deHHeM, TEM HE MEHEe aKIEHTUPYET JII000Bb: «Bepa, Hanexaa, 1F000Bb; HO JIF0O0Bh
n3 Hux Oosbmie” (1Kop. 13:13). D10 — hopmysia kocMHUECKOTO MaciTada, OXBaThIBAIOIIAs BCE
BpEMEHHBIE KOOPJIMHATHI: TIpoIuIoe (Bepa — 3To npustre bora kak Hadaia Bcero), Oymyriee
(Hamexnma — 9To npusitue bora kak KOHIIAa BCET0) U HacTosIIee (JTI000Bb — 3TO NpusTue bora Ha
BCEM ITyTH OT Hayvaja 70 KOHIa: «5l eCMb IyTh U UCTHHA ¥ XH3Hb — Moanu 14:6).

Bor cotBopui uenoBeka [j1st ero HenpecTaHHoro commkenus ¢ borowm xe. [Togo6HO TOMY, Kak
Bor siBisieTcst M HCTOKOM, U IENIBIO YEJIOBEYECTBA, MPABO SIBJISIETCS He TOJIBKO HCTOKOM 3aKOHA,
HO M ero KOHEe4HOii 1eJiblo. DTO TaK, IOTOMY 4TO MPaBo GOpMUPYET 3aKOH JJ1s BCE OoJiee OTHOTO
OTpPaXKCHUS B HEM U BOILIONICHUS B )KM3Hb H3HAYAIBHBIX IIPABOBBIX KOHCTAHT. B cBeTe CKa3aHHOTO
COBEPILIECHHO HOBBIM, HO BaXKHBIM CMBICIOBOM HIOAHC ITOJIy4aeT U3BECTHOE yTBEpKAeHUE ['ocnona:
«S ecmb Anbda u Omera, Hadaino u koueny” (Otkp. 1:8; 21:6; 22:13; cp.: Ucaiis 44:5; 48:12).
[Tockonbky «bor ectb m060Bb~ (1HoanHn 4:8), TO 37€Ch TOBOPUTCS K O TOM, YTO JTFOOOBH U SBIISETCS
KOHEUHOM 11enbio TBopeHus. Koraa xe Xpucroc roBoput: «5 ecMb kKopeHb 1 TOTOMOK JlaBuia”
(Otkp. 22:16), — MOHATHS Havasla ¥ KOHIA IIEPEHOCITCS U3 TUIOCKOCTH TBOPEHHS B IIIOCKOCTh
rocyJapcTBa M rOCy1IapCTBEHHON BJIACTH, CHMBOJIOM KOTOPOTO SIBJISIETCS IEPBBIN OUOIEHCKHIA 1aph
Hasun. [IpaBo — cdepa TBOpeHus, 3aK0H — chepa rocyapcTBa, BOIUIOMIEHHE OOTOJaHHOTO MIPaBa,
SIBJIAIOILETOCs KaK HCTOKOM, TaK U LEJbI0 TOCYIapCcTBEHHOM BiiacTu. CieioBaTensHo,
XPUCTHAHCKOE yTBEpKIeHHE, uTo «Het Bnactu He ot bora” (Pum. 13:1) — 3To He onpaBnanue
m000# BIACTH, KaK 9aCTO CYUTAIOT, & OTPUIIAHUE BIIACTH, HE MIPU3HAIONICH CBOET0 UCTOYHHUKA U
uenu. [IpaBomepHo, uTo ¢ mapcTBoBanueM JlaBua, Hanbosee mpaBeTHOTO U3 BCeX OUOIeHCKIX
1[apeii, CBS3aHO BO3HUKHOBEHUE TPUABl «TOCYAAPCTBO-IOM-XpaM”, B paMKax KOTOPO# TOCyIapCTBO
€CThb 4eJIOBEYEeCKOe O0IIeKUTHE, ITpeicTatomIee, Moo0Ho Enxemy, kak oOuTanuiie ceMbu (JI0M) U



bora (xpam). B Boxxbem oOpamiennu k JlaBuny, rae roBoputcs o Oyayiieit mocrpoiike xpama (goma
l'ocniosiHs), 3TH NOHSTHS CTOJb CIIUTHBI, YTO IOYTH HEBO3MOXHO BBHIYJIEHUTH TO WJIM MHOE U3
MepEYHCIICHHBIX 3HaueHui: «[ ocoap Bo3Bemiaet tede, 4to OH ycTpouT Tede aom. [...] A
BOCCTABIIIO 1TOCIIE TEOsI ceMsl TBOE, KOTOPOE MPOU30MIET U3 YpEecs TBOUX, U YIpouy HapcTBo ero. O
MOCTPOUT oM UMeHH Moemy, u S yTBep>Ky MpecTol apcTBa ero HaBeku. S Oyay emy OoTIOM,  OH
Oynetr Mue ceiHOM |[...]. I Oymer HenokoneOum qom tBoi” (21 ap. 7:11-16). 'ocymapcTBo
MPEACTAET KaKk OOIIHOCTD JI0JICH, IPU3BaHHAS CTaTh CHHTE30M CEMEHHOM M XpaMOBO COOOPHOCTH.

[Tocemy mOHATHUS TOCYAAPCTBO, CEMbS M XpaM MpeAcTaoT B bubnuu kak TpueanHCTBO.
* * *

Tem cBOIOM MOJIOKEHU, KOTOPBI MOKHO KBAJTU(PHUIIMPOBATh, KAK «KOHCTUTYIIMOHHBIN
3aKOH”, BKJIFOUAIONIMN OCHOBHBIE ITPABOBBIC PETYIISATOPHI OOIIECTBA, CIEAYET CYMTATH ICCAThH
3amoBeieii. Oco3HaBast BCIO YCIIOBHOCTh MX OIPEICICHHS Kak «On0JIeiCkoi KOHCTHTYIUH
OTMETHM, YTO WX HE3bIOJIEMOCTh MOJYEPKHYTA TEM, UTO OHM ObuIH HauepTanbl Camum ['ocniogoM u
— HAa KaMeHHBIX CKPHIKAJISIX, B OTJIMYKE OT IPOYMX MOJI0KEHUI BETX03aBETHOTO 3aKOHA, KOTOphIE
ObUIM HaNKCaHBI YK€ B KHHUTIe, JOMYCKAIOIe BO3MOKHOCTh JIOTIOJIHEHUH U «peTaKTUPOBAHUS , TO
€CTh MPEIOJararollei yxe U 4eoBeueckoe 3aKkoH0TBopUecTBO: «M Bnmcan Mucyc cnosa cuu B
kHury 3aKoHa” (Has. 24:26); «M nznoxun Camynia Hapoay mpaBa LapCcTBa, M HAIKCAT B KHUTY
(11Iap. 10:25).

KameHHbIe ckprKanu, CUMBOJIM3UPOBABIIHNE KECTKOCTh OOT0IaHHOTO MpaBa, OTPAKEHHOTO B
3TOM «KOHCTUTYLIMOHHOM CBOJI€ 3aKOHOB, B CBOIO OUEpE/lb, B AAJbHEHUIIIEM MTPEIOTIPE ST
XPUCTHAHCKYIO CUMBOJIUKY. VI3BeCTHOE BRIpaKEHUE «MYXK OJIaropa3yMHBIN, KOTOPBIA OCTPOMII
noM cBoit Ha kamHe” (Matd. 7:24), oTpakaeTcsl Kak B UMEHHU OJTHOTO M3 OCHOBATeeH
Xpucruanckoit Llepksu — anocrona [lerpa («Ilerp” — o3HauaeT «kameHs”), Tak U B
nexnapupoBanun Xpuctom Conx Hamepenuid: «Tol [leTp, u Ha cem kamHe S co3gam EPKOBb
Moro” (Mard. 16:18). «/lom Ha kKaMHE”, KaK U «XpaM (LEPKOBb) Ha KaMHe”, TIPEANOIAraroT, YTO
rOCYJapCTBO KaK, BO-TIEPBBIX, MaTepraIn3amus (TO3UTUBAIIKS ) IPaBa M, BO-BTOPBIX, «IOM-Xpam’,
JOJKEeH OBITh OCHOBAH Ha TOM KaMHeE, Ha KOTOpoM bokbruM nepctom ObUTH HauepTaHbl
«KOHCTUTYLIMOHHbIE” HOPMBI 3aIl0BeIEH.

ITockosbKy TOCy1apCcTBO €CTh I0M M XpaM, TO UepapXusl “KOHCTUTYLIMOHHBIX
3aKOHOJIaTeJIbHO-TIPABOBBIX MOCTYJIATOB, 3alI€YaTICHHbBIX “Ha KaMHE”, MPEIOJaraeT, 4To B
KayecTBe Xpama OyayIiee rocyIapcTBO JOJDKHO 00ECIeYUTh KU3HEHHOCTh IPABOBBIX KOHCTAHT B
OTHOIIIEHUAX ¢ boroM, a B kauecTBe 1oMa (CEMbH) OHO JOHKHO FapaHTHPOBATh COOJIIOICHHE MTpaBa
B MEXJIMYHOCTHBIX OTHOIIEHUSX. B cooTBeTCTBHH C 3TUM, Onbmeiickas «koncturyuus’ (Mcx. 20:2-
17; Btop. 5:6-21) OT4ET/IMBO YWICHUTCS HA JBE YaCTH, KOTOPHIE ACHCTBEHHBI JIUIIb BO B3aUMHOM
npenomiieHnu. «fOpuandeckas TeXHUKA 3arOBeeH MPeaesbHO SICHA U TIPO3pavyHa: TO IBHKCHHE
OT OCHOBHI K YacTHOCTsM. [lepBas 3anoBear dhukcupyet HeOecHbI McTounuk xu3uu («S ['ocons,
Bor TBO#”) 11 cB0OOABI («KOoTOpHIi BRIBEN TEOs U3 3eMin Erunerckoii, u3 nroma padctsa”); BTopas
3armoBeb — 3To (hopmyia cBoboab! («He menait cebe kymupa, [...] He MOKJIOHSNCS UM U HE CITYXKHU
um”); TpeThs — popmyia uctunbl: «He nmpousnocu umenn I'ocnoa, bora TBoero, HanpacHo”);
yeTBepTas — o ciyxeHuu bory: «[lomHu neHs Cy0O0THMIA, YTOOBI CBATHUTH €TO0; |...] @ IEHb CebMBIN
— cy06ota ['ocriony, bory TBoeMy”. C 3TOro «cThika” HEOECHBIX U 3€MHBIX Pealluii HAaUMHACTCS
MepPEeX0/l OT OCHOBBI K YACTHOCTSIM, OT JYXOBHOU cepbl ObITHS K MaTepranbHOl: «IllecTs qHel
paboTaii, 1 Jenaii B HUX BCSKHE Jiejia TBOM . 3aloBe/Ib 0 Cy000Te, 0OBIYHO BOCIIpUHUMAEMas JIUIIh
KaK YCTaHOBJIEHHUE MpaBa Ha TPYJ U OTIBIX, HA CAMOM JIeJIe HUYTO, €CJIM HE OCO3HAETCS KaK OJIHO U3
ycroBuil ynoaooienus ['ocniony, peanusamnuu 3aj105KeHHOTO B UeloBeke moaoous boxbsero. Ha
caMOM JIeJie B 3aIlOBEIM TOBOPUTCS HE 00 oTnbixe, n6o ['oconk o0yciosiuBaeT CBoe



YCTaHOBJICHUE BOBCE HE YCTAJIOCTHIO YEIOBEKa, a HE00X0aMMOocThio yrofobaeHus Cebe: «6o B
mecTh qHel coznan ['ocrmoap HeOO 1 3eMITI0, MOPE U BCE, UTO B HHX, & B JICHb CEJIbMBII MTOYHIT .
TBopen «mounr” BOBCE HE IOTOMY, YTO TIOCJIE IIECTH THEH CO3UAaHus MaTepuaibHOro Mupa OH
ycran: «["ocroap bor, coTBOpUBIINI KOHIIBI 3¢MITH, HE yToMIIsieTcss U He n3Hemoraet” (Mcaiis
40:28). Ho bor onpeaenui nepruoInyHOCTh, C KOTOPOM YEIOBEK, MOCIIE IIIECTH THEH CO3HTaHMs
MaTepUaIbHBIX OJar, JOKEeH 00pecTH YMHUPOTBOPEHHUE, YCTPEMIISSICh K JYXOBHOMY.

[Tocnenyromue 3amoBean 0 Cyryoo 3eMHBIX B3aUMOOTHOIICHUSX, KaK U 3all0BE/Ib O CyO00TeE,
00peTarOT UCTUHHBIA CMBICT JIUIITH B KOHTEKCTE MEPBBIX, BHE YETO «YyCTaBbl HAPOJOB — ITyCTOTa”
(Uep. 10:3), 1. e. mr0060€ 3aKOHOAATEIBCTBO 0OECCMBICIIEHO. 3aMlOBE/b O IIOYUTAHUU OTIAa M MaTepH
— 9TO MEPEHOC 3aMOBEIU O MOYUTaHUH VICTOUYHMKA KU3HU B 36MHBIE KOOPIWHATHI: 36MHOMN
POIMTEINb TOJDKEH MOYUTATHCS TaK, Kak mountaetcs Orerr HeGecHbIi. 3anpeT JKeCBHIETETLCTBA
COOTHOCHUTCS C 3aIIPETOM Ha MpousHoIeHne boxbpero nMenn Beye. 3anoBe/in, 3ampeniaonime
KpacTb, yOMBaTh, IPEIt000ICHCTBOBATD, TIEPEHOCT TpeOoBaHNE JTF0OBU K bory B T10CcKOCTh JTI00OBH
K OnmxHeMy. Takast COOTHECEHHOCTH JIBYX 4acTei JlecarocnoBa mo3BossieT XpucTy Bech boxwuii
3aKOH M3JIOKUTH B JIBYX JIAKOHMYHBIX MTyHKTax: «Bo3mobu ['ocriona bora TBoero Bcem cepaiiem
TBOUM, H BCEIO JIYIIOIO TBOCIO, ¥ BCEM pa3yMEHHEM TBOMM: CHs €CTh IepBas U HauOOIbIIas
3arnoBeb. BTopas e momoOHas eii: Bo3a100u OJIMKHETO TBOETO, KaK caMoro ce0si; Ha CHX ABYX
3anmoBefX yTBep:KAaeTcs Bech 3akoH” (Matd. 22:37-39). Xpuctoc hakTruecku 00BICHSET, 4TO
“kKaMeHHas KOHCTUTYLUS , TaHHas Moucero Ha rope CuHaii, SBUBIINCH IO3UTUBALIMEN ITpaBa, BO-
MEePBBIX, CPOPMUPOBAIa HEPAPXUIO NPABOBBIX YCTAHOBJIEHMI, BO-BTOPbIX, 3aUKCUpOBaia 1Ba
COCTaBJISIONINX IPaBa — AYXOBHYIO U MUPCKYIO, TPEIOTPEIEIIUB, YTO BTOPAsi COCTABIISAIONIAS MOXKET
oOpecTu ACHCTBEHHYIO CUJTY JIUIIL B IpU3Me nepBoii. Hanmncanue “ocHOBHOTO 3akoHA™ OymyIero
roCy/IapcTBa Ha KAMEHHBIX CKPYIKAIISX TPEIONPEACTUI0 HEOOXOIMMOCTh 0COO0H 3aIUTHI €T0
HOpM. bokbsl Kapa 3a uX HapylIeHHe HEe MOTJIa CYUTAThCS PEIIEHUEM 3TOU MPOOJIEMBbI; €€ JOJIKEeH
ObUI perIaTh Ha/leIeHHbIH CBOOOTHON BOJICH YeOBEK.

* % *

Hepapxusi mpaBOBBIX HOPM, MPEATIOIATAIONIAs HOPMbI OTHOIICHUI BEPTUKAIBHBIX (UETOBEK —
bor) u ropu30HTAIBHBIX (YETOBEK — YETIOBEK), 00OCHOBBIBAET JIBA YPOBHS CyA€OHO-TIPAaBOBOM
3amuThl. COOTBETCTBEHHO 3TOMY U CO3J/1aBajiach IByXYpPOBHEBas cucTeMa Oubieiickoro
MPaBOCYIUA.

B nauane koueBoii xu3Hu OMbOIEHCKOro HapoIa, Ha €ro MyTH K 00pa30BaHHIO rOCYIapCTBa,
MIPOM30LLIO TO, B UM PsJI UCCIIEOBATENEH ClIpaBeAJIMBO YCMaTPUBAIOT OTAeNIeHUE CyAeOHOM
BJIACTHU M CO3/IaHUE YCIIOBUI HE3aBUCUMOCTH cyna: Mowucelt co3ian crieliuaibHbIi «oprad’,
COCTOSIIIAN U3 «TH0JIeH CIIOCOOHBIX, Oosmuxcst bora, Jro/e# MpaBIUBbIX, HCHABHISAIIUX KOPBICTh
(Mcx. 18:21), u mepenain cynebHble GHKIMHA dTOMY «oprany”. Ho Ha camom nienie Mowceii BoBce He
CIIOXKHII ¢ ce0s cyneOHbIe ToTHOMOYHs . «M cyauimm oHu Hapo.l BO BCSIKOE BpeMs; 0 (BceX) Jesaax
BaKHBIX JIOHOCHIN Moucero, a Bce MaJible aesia cyauiau camu’ (Mcx. 18:26). Oka3biBaetcs,
(akTHuecKu OBUTH CO3/IaHbBI JIBE MHCTAHIIUU MpaBocyaus. Tak uto Mowceil Kak CyIus MOMpoCTy
oOpen WHOM cTaTyc.

B gem ke Obu10 paznuuue Mexy cratycoM Mowuces 1 ocTanbHbIX cyaei? IIoHsaTHO, 4T
oTHbIHE Mowuceil ctan BepXOBHBIM CY/bEl, U HaZ0 Obl YTOUHUTH, YTO 3TO O3HAYAET B JAHHOM
ciydae. B 0003HaYeHUH TOMKHOCTH CYJbU B 3TOM (parMeHTe €CTh MPOOIEeMaTHIHOCTD. 37eCh
WCTIOJIb30BaHbI KTEPMHUHBI”, HECKOJILKO HEMTOHATHBIC B TAHHOM KOHTEKCTE, — CyJIbU Ha3BaHbI
HavyanpHUKaMu: «[locTaBuI UX HaYaTbHUKAMHU HApOJa: ThICSYeHAYaTbHUKAMHU, CTOHAYATbHUKAMU,
MATHICCATHHAYAIbHUKAMU U aecaTuHavaabHukamu” (Mcx. 18:25). CioBo «HadalbHUK 37€Ch
MCIOJIb30BAaHO TaK, KaK 4aCTO HUCIIOJIb3YETCSl M CETO/IHA  YeNIOBEK, Ha/leJIeHHBIN BiacThio. B
COUYETAHHH C OTPEACIICHHBIM YHCIIOM — 3TO BCETO JIUIITL 0003HAYCHNE PAMOK FOPUCAUKIIUN TOTO WIIN



MHOTO CY/IbH, OXBATHIBAIOLIUX ONPEAEICHHOE KOJUYECTBO JItoIel. MeXay TeM, OTHOCUTEIBHO
MPOAOIIKAIOIINXCS CyI€OHBIX OTHOMOYMM Moucest HU 0 KaKMX TaKMX paMKax HeT peuu. 1 31o
MOHATHO: BHOBb HAa3HAUYEHHBIE CYIbU «CYAMIH HApPOJa , TO €CTh CYyOBEKTOM HX Cy/a ObLIO
OIIPEAETICHHOE KOJTMYECTRO JIIOJIeH, a 00BEKTOM SBIISUIUCH BCE TE )K€ «MaJIble JIesla’, HE3aBUCUMO OT
TOTO, IECATUHAYATILHUK JIM 3TO WM ThIcT4eHadaIbHUK. CIe10BaTeIbHO, CIIOBO «Majlble” — 3/1€Ch
BOBCE HE KOJMYECTBEHHAs, & KAUECTBEHHAs! XapaKTePUCTUKA, U TIOTOMY OHO BKJIFOUEHO HE B
MIPOTHBOIIOCTABICHUE «MaJlble — OOJIbIINE”, @ B ONIMO3HUIINIO «Majble — BakHbIe . Moucero
IPEJCTOSUIO CYIUTh HE HApOJl, HE JII0JIEeH, U Ha/l0 [0JIaraTh, YTO, B OTJIMYKE OT MPOUYUX CYIEH,
pelIaloIIKX YaCTHBIE Jiefa, B €ro 00s13aHHOCTH BXOJIMIIO PACCMOTPEHHE BOTIPOCOB, KACAIOIIMXCS
OOIIMX MPABOOTHOIICHHIA: Pa3bsiCHEHNE 00’KECTBEHHBIX 3aKOHOB M HAOIOICHHE 33 TEM, YTOOBI
3aKOHOJATeNb, HOpMyIUpYsl TpaBUiIa IOBEIEHUS B MUDPY, BBIBOJWII UX U3 ITUX, JAHHBIX CBBILIE,
HeHHocTel npasa. CiieoBaTeNbHO, 00BEKTOM KOHTPOJIS, OCYLIECTBIIEMOro MouceeM B 3TOM
HOBOM CTaTyce, ObIIM YK€ He ITPOCTO JIIOJIU, a BIACTHBIE 3BeHbs. [loceMy kaxablil pa3, roBopst 00
ATUX Bompocax, Moucel aapecyeT CBOM yKa3aHHsI MpeIcTaBUTENsIM BiacTh: «Cobepure Ko MHE
BCEX CTapEUILMH KOJICH BalllUX, U CYJEH BallluX, U HaJ3UpaTeIe BallluX, U s CKaXKy BCIyX UX BCE
cioa cun’ (Btop. 31:28). Kak BujguM, 371eCh Ha3BaHbI OpraHbl IPEICTABUTCIIEHON (CTapSHITUHBI) U
cyaeOHo# BiacTeil, a Takke PyHKINOHAIBHBIN SKBUBAJICHT OyAyIIel HCTIOJIHUTEILHON BIaCTH
(Ham3upaTenn).

ITpu oxoHYaTenbHO CPOPMUPOBAHHOHN HCIIONHUTEIHLHON BETBH IOCYJapCTBEHHOM BIIACTH B
JMIle MOHapXa M LIapCKOTo armapara, 1o OTHOIIEHHIO B HEl Ty k€ (YyHKIHUIO Oy/IET BBIIOIHATD
TOE CY/Ibs, B COOTBETCTBYIOIIHI MMEPHO OCYILECTBIISIONINH Ty ke (QyHKIHIO0, yTO 1 Mouceii B
IIyCTBIHE — BBICHLIEE IIPABOCYANE. DTUM BIACTHBIM JIMLIOM B EPUOJT YUPEKIECHHS LIAPCKOI0 TPOHA
oKasaJicsi mpopok U cyaust Camyui1, KOTopoMy U Ob10 opydeHo: «IIpenctaBb UM U 00BSIBH UM
npasa napst” (1Lap. 8:9).

B cB431 ¢ 3TUM Ba)XKHO yKa3aTh Ha CIEAYIOUIYI0 napamiens Mexay Camymiom u Mouceem. Bo
MHOTHMX u3AaHusax bubnuu gpparmenT obpamenus Camymnia K Hapoay MIPpH YUPEXKAEHUHU LIAPCKOTO
npectona (11lap., ri. 12) cHabkeH Moa3aroIoBKOM, OTCYTCTBYIOIIMM B opuruHaie: «Camyni
craraet ¢ ce0s 3BaHHe CyAbH , — HHTEPIPETAINs, KOTOpas BeChMa HEOITHO3HAYHA B JAHHOM CITydae.
be3yciioBHO, 31€Ch €CTh HEKasl IBYCMbICIEHHOCTb. MOHapXHs BOHUKJIIA BO UCIIOJIHEHHUE
TpeboBaHus Hapoia, ChOPMYIUPOBAHHOTO cleayronuM odpazomM: «IlocTaBe Hag HaMU TIapsl, YTOOBI
on cyaun Hac” (1Lap. 8:5). XoTs uMeHHO 3Ta 4acTh TpeboBaHMs 0c000 He MmoHpaBmiach U CaMyniy
(1Lap. 8:6), u I'ocioxy (1Llap. 8:7), Tem He MeHee, ['ocnop, He yeMIIsisi CBOOOABI BOJIH, KOTOPOI
OH Hazenu 4eI0BeKa, HE BOCIPENATCTBOBAI JKEIAHUIO Hapo1a, peKoMeHa0BaB Camyuniy:
«[Tocymraii rojloca Hapoa BO BceM, uTo oHU roBopat Tede” (111ap. 8:7). [Tocemy JioruaHo
MPEIOI0KHTh, UTO ¢ BoLapeHueMm nepsoro maps Caymna, Camyni 10DKeH ObUT CIIOKUTH CBOU
cyne6nbie momHomouuns. Ho, kak u B ciryqae ¢ Mouceem, Camynst TONpoOCTy mepectai ObITh Cyabei
B OOBIYHOM CMBICIIE, TO €CTh «CYISIIUM HApOJ , PEIIAIOIIMM YaCTHBIE BOIIPOCHI, «MaJIble Jena’.
Kak BuauM BociencTBUM, MMEHHO OH CTAHOBUTCS MHCTaHIMEN, OCYILIECTBIAIONIEN KaK
MIPEBEHTUBHBIN, TaK U CYACOHBI KOHTPOJIb HAJl ACSITEIPHOCTHIO MCIIOJIHUTEIBLHOM BiIacTH. IMeHHO
CaMyni1 yKa3bIBaeT Ha BCE 3aKOHOHAPYIIEHUS Lapsi, KOTOPbIE, JOCTUTHYB KPUTUYECKON MacChl,
HOPUBOJAT K MPEKPALICHHUIO TOJTHOMOYHHI Aps, TO €CTh K «MMIIMYMEHTY  TJaBbl HCIIOIHUTEIHHON
BJIACTH, peIlIEHHE 0 KOTOpOM IpuHuUMaet ToT ke Camymi. CienoBarenbHO, Mbl BIIpaBe
KOHCTaTUpPOBaTh, 4To CaMyHJI U3 CTaTyca CYAbH «MaJbIX JeJl” ObUI EPEBEICH B CTATyC CY/bH,
OTIIPABJISIFOIIECTO «KOHCTHTYIIMOHHOE MPaBOCYIUE .

* * *

CrpykTypa cynebHoi Bnactu, copmupoBanHas MonceeM 1 (QyHKIIHOHAILHO BOCTIOJHEHHAS
npu Camywusie, mpoaosiKaia CylecTBOBaTh U B 0oJiee mo3aHue ouoieiickue Bpemena. Ha



CTPYKTYPY, XapakTep MOTHOMOYHH BBICIIECH Cy1eOHON MHCTAaHIIUU MPOJIMUBAET CBET SIU30.1
Ha3zHaueHus cynei napem Mocadarom: «B Mepycannme npucrasun Mocadar HEKOTOPBIX U3
JICBUTOB U CBALICHHUKOB U IJIaB IOKOJIEeHUH y M3panist — k cyay I'ocnoanio u k Tsak6am” (211ap.
19:8). lasiee mapp pa3bsACHSET 3a7a4i Ha3HAYCHHBIX UM cynei: «Tak geicTByiTe B cTpaxe
['ocniogHeM, ¢ BEPHOCTBIO M C UHCTBIM CEPALIEM: BO BCAKOM Jiejie CIIOPHOM, KaKoe MOCTYIHUT K
BaM 0T OpaTbeB BalllNX, ;KUBYILIHMX B FOPOAAaX CBOUX, 0 KPOBOIPOJMTHH JIH, WIH O 3aKOHE
3amoBenH, ycraBax u oopsinax’ (2[1ap. 19:9-10). B nanHOM onpesenennu GyHKIUA OTYETINBO
BBIWJICHSIOTCS ABE YacTH. B nepBoil U3 HUX TOBOPUTCS O CIIOPAX, IPOCTYNKAX U MIPECTYIUICHUAX
JII0JIeH, BO BTOpoH — o chepe nmpasa BooO1ie. COnocTapiisist 3TO JBYWICHHOE TOCTPOEHUE C
JIBYYICHHOCTBIO B OTIPEJICIICHUH 3a71a4 BCel CyneOHOM cuCTeMBI («TsDKOBI. U «cyn ['ocmionens”), a
TaKXe UMes B BUJLy, UTO BBIpaXKEeHHUE «Cy/ [ ocroieHs” 3/1ech BOBCE HE MOXKET O3HAYaTh IPSAYIIAN
boxwuii Cyn, mockosibKy aOCypIHO JJIsI HETO Ha3HA4yaTh JIFOJICH, MOYKHO 3aKIIFOYHUTH CIICTYIOIIEE.
Kpome cyna aiis rpaskJaHCKHX CIIOPOB (Tsk0), MpeanoaaraeTcs U cy, KOTOPbIi He T0JKeH
3aHUMATHCSA OOBIYHBIMU CYI€OHBIMU JIeIaMU — KOH(JIMKTaMHU TpaX</1aH, Ha3BaHHbIMH Y Mowuces
«ManeiMu fenamu’. CreoBaTenbHO, 3Ta CyIe0Hast HHCTAHIUS JOJDKHA PACCIeIOBaTh TE SBICHUS B
MOBCETHEBHOI 36MHOI KU3HU CTPaHbI, KOTOpbIE Hauboee cBsi3aHbl ¢ BOXXbUM IPOMBICIIOM U
MMOTOMY Ha3BaHbI MonceeM He TO 4TO «OOJBIINMHE, «CIIOKHBIMHU® WIIH KaK-HHOY/Ib HHAYE, a —
«BaXHBIMH .

BHe comMHeHus, 4TO TH Jiefla KacatoTcsi BOIIPOCOB KYJbTa, 00PAI0B, CIY>KOBI B XpaMe U psijia
moA00HBIX MpobsieM. O HAKO TaKOe OJTHO3HAYHOE YTBEPIKICHUE YIIEpOHO U Oy/IeT HEMOIHBIM 0e3
ydera Toro, 4To, C OJIHOM CTOPOHBI, B cUcTeMe Oulielickoil Teokpatuu bor sBisercst BepxoBHoi
BnacTtsto, ¢ pyroii — rocy1apcTBEHHas! BJIACTh SBJISIETCS 3€MHOM napauienbio bosxkecTBeHHOM
BiacTu. YenoBek COTBOPEH Mo 00pa3y u mooouio boxuto, u mogo0HO TOMy, Kak Bce
00XeCTBEHHbIE KaUeCTBa, MPHUCYIINE JHILb YeIOBEKY (BOJIs, pa3yM, CO3uaaTeNIbHas CHUIa U IPOYHe),
TaK U BJIACTbh, TAK)XKE ABJISIOIIASACS OJHUM U3 TposiBiieHUI boxbero oOpasza n mogooust, JomKHa
BOCIIPOU3BECTHU B ceO€ KaueCTBEHHBIE XapaKTePUCTUKU bokeCTBEHHO BIIacTH, BILUIOTH JI0
OTPaXEHHSI B CTPYKTYpPE rOCYJapCTBEHHOTO YIIPABICHHUS TPOUYHON CYTH BJIACTH HeOecHo. B
BeTx03aBeTHOU (popmynupoBke «I'ocroar — cyaus Hami, ['ocmoas — 3akoHOAaTeNb Hall, ['ocroap —
napsb Hanr (Mcaiis 33:22) npeenbHO YeTKO MPEICTaBIeHa TPOUYHAs CTPYKTypa boxecTBeHHON
BI1actH, kotopass B HoBom 3asete, B [IpecBsaroii Tpouue, npencraer yxe B Tpex Jlumax: bor-Orer —
3akoHoaaTeNb (M31arasi HOBO3aBETHYIO (DOPMYIIMPOBKY 3aKOHA, XPHUCTOC TOBOPUT: «Kak Haydw
Mens Otenr Moii, Tak 1 roBopro” — Moann 8:28), bor-Cein — Cyaus («OTer 1 He CyUT HUKOTO0, HO
Bech cyn otnan Ceiny” — Moann 5: 22), bor-Cestoit Jlyx — Mcnioaautens (OH HUCXOIUT HA JIOJICH,
«paboTaeT” C HUMH M MPETBOPSET B XKU3Hb BOXKUIT TPOMBICEN Ha 3eMJIE).

PaccmaTpuBast BBILIIEU3I0KEHHOE B ’TOM CBETE, MOXKHO KOHCTaTUPOBATh, YTO €A,
oTHOcsmuecs K bory, — 3To Bce Te cyneOHbIe f1e1a, KOTOPhIE OTHOCSTCS K BJIIACTH — M HEOECHOM (B
JIMIIEC PeabHO JICHCTBYIOIICH YXOBHOW BJIACTH), U 3¢MHOM (MUPCKOH, «UEIOBEUYECKOI”).
CrenoBarenbHO, 3aja4a KOHTPOJISI HAJI BJIACTBIO JOJDKHA OBITH BO3JIOJKEHA HA TY «4acTh BCEH
CHCTEMBI IPABOCY/ANA, KOTOpasi J0JDKHA TBOPUTH «cyaA ['ocnioziens”. B cOOTBETCTBUY € ATHM,
pacripeniesnieHue cyei mo ux GyHKIUAM, TOKA3bIBAET, YTO «TSXKObI” (IpakIaHCKUE U YTOJIOBHBIC
JieNia) paccMaTpUBAET OJIHA MHCTAHIIMS, @ KOHTPOJIb 3a COOJI0IeHuEM OOT0/IaHHBIX OCHOB IpaBa B
NeSTebHOCTH TyXOBHOW U TOCYJapCTBEHHOH (3aKOHOATENBHOM, Cy/Ie0HON U UCTIOTHUTEIHLHOM )
BJIACTH OCYIIECTBISECT MHCTAHLIMS UHAs!, OTJENbHAas OT nepBoi. [locemy BoaHe JTIOrM4YHO, 4TO
TpeGoBaHUE 3aIUTHI U cOOIIOAeHNUS TpaBa Mowuceil oryiacuil, Kak Mbl BHJIEJIH BBIIIE,
MPEACTABUTENSAM KaK JYXOBHOM, TaK 1 MUPCKOM BIACTH CO BCEMHU €€ BETBSIMU.

Taxum 00pa3oM, MOKHO YTBEpIKJIaTh, YTO M B «BaXKHBIX JIEJIaX~ YCMAaTPUBAETCS BECbMa



cojiepKaTesbHOe pasrpaHnueHue. [Ipeanonoxenue o pa3iMyeHun Cpean «BaKHBIX JIes” mpodiemM
Cyry0o 1yXOBHOI'O XapaKkTepa U BOIIPOCOB MUPCKOM BIIACTH MOATBEP/KIAETCS UyTh MO3KE, B
oOpalleHny aps K Ha3HAYCHHBIM CYJIbSIM, I7I€ TIO CYTH TOBOPHUTCS O PA3IUYHBIX «T1aJlaTaX BHYTPH
ennHOM cyneOHol nHcTaHuuu. [Ipy Ha3HAYCHNH TJIaB ATUX «IIajlaT YUTaeM: «AMapus
NIEPBOCBSILEHHUK HaJl BaMHU BO BCAKOM JeJjie I'ocnonnem, a 3eBaaus, cbiH McManinoB, KHs3b 1o0Ma
Nynuna, Bo BesikoM aene naps” (2[1ap. 19:11). Dto o3Hayaer, 4To BhICIIAs Cy1cOHAss HHCTAHITUA,
MIOMHMO PacCMOTPEHHUS KyJIbTOBBIX U OOPSAOBBIX BOIIPOCOB, TO €CTh MPOOIIEM, CBI3aHHBIX C
TYXOBHOM BJIACTBIO, IOJIKHA ObLIA PacciieloBaTh U BOIPOCHI, CBA3AHHBIE C IEATEIbHOCTHIO
MHUPCKOH BIIacTH — 1aps (coBo «iapb” B bubimu 3a4acTyio ucmonb3yeTcst Kak 0003HaueHue
BOOOIIIE TOCYIapCTBEHHOM BIACTH, TOI00HO TOMY, KaK CJIOBO «I[apCTBO”, 0003HAYAET HE CTOJIBKO
«IIapPCTBOBAHME” WIIH «IIPECTON , CKOJIBKO BOOOIIE «TrocynapcTBo”). CienoBaTesibHO, MOKHO
JOTabIBATHCS, YTO HA3HAYCHNUS OBIIIM «13 JICBUTOB M CBSIIEHHUKOB M TJ1aB OKOJICHUH C TEM,
YTOOBI B KOMIIETEHIUIO Cy/Iel U3 CBSIEHHHUUYECKOTO POAA JIEBUTOB BXOIMIN JejIa TyXOBHOTO
XapakTepa, a B KOMIETEHIINIO CYAeH U3 IJ1aB MOKOJIEHUH — MUpcKkoro. CoOTBETCTBEHHO, HaJ IIEPBOM

TPYIIION Cy/el ObLT TOCTaBJICH TIEPBOCBAIICHHUK, HAJl BTOPON — KHS3b.
* X *

bubnus naetT BO3MOXHOCTH 00J1e€ MoIPOOHOT0 PAaCKPHITHS (GYHKIIUN TOM BBICIIECH CyaeOHON
WHCTAHIINH, K KOTOPO#l OB IPUYUCIICHBI B OJHOM U3 ONHMCAHHBIX C1ydaeB Moucel, B IpyroM —
Camyun. Cpeaut 3Tux (GyHKIHI 0COOCHHO OTYETIIMBO BBIWICHSIOTCS CICTYIOIIHE.

1. «ociogHUMHY TeTaMu’” SIBJISIFOTCSI HE TOJIBKO KaHOHBI XPaMOBOM CITYKOBI 1 00pSIOBBIC
YCTaHOBJICHUS, HO M BCE T€ JIeNia, KOTOPHIE CBsI3aHbI ¢ 00eCreYeHHeM JeHCTBEHHOCTH 3TOM
«KOHCTUTYIIHH , COJICPKAIIEH OCHOBHBIC TPHHIIMITHI IPaBa, CIICA0BATEILHO, BCE «IIapCKUeE JIema’ .
Hamomuum niBa o6ctosrensctBa. [lepoe: bor HeoTHOKpaTHO MOTYEPKUBAET MPUOPUTET 3aIOBEICH
HaJ 0OpATOBBIMU BOIIPOCAMHU, HACTABJIISIET, YTO OOpPE3aHUE WIIM TIOCT U MPOUre OOPSIIbI JINIICHBI
IIEHHOCTH 0e3 cobiroieHus 3anoBeeii. boiee Toro, I'ocroap momuepKuBaeT, 4YTo KU3Hb B
COOTBETCTBHH C 3aMOBESIMU U €CTh MOCT: «BoT mocT, koTopslit S n3bpan: pa3perniu OKOBBI
HEMpPAaB/Ibl, Pa3BsDKU y3bI IpMa, U YTHETEHHBIX OTITYCTH HA CBOOOY M PACTOPTHU BCAKOE SIPMO;
pa3zenu ¢ TOJOAHBIM XJ1eO TBOM, M CKUTAIOIIUXCS O€AHBIX BBEAM B JOM; KOT/Ia YBUAMIIE HAroro,
onenb ero” (Mcaiist 58:6-7). AnocTos npsiMo OTMEYAET, YTO IIAPCKUI 3aKOH CYTh HE YTO MHOE KaK
3akon boxwuit — 3amoBeap o M00BH: «Ecou B HcnoNHsAETe 3aK0H Hapckuii o [Tucanuto: Bozmoou
OJIMKHETO TBOETO, Kak ceds camoro, — xopomio nenaere” (Mak. 2:8). Bropoe: [lecsaTocnoB sBiseTcs
«KOHCTHTYIIMEH eIlle M MMOTOMY, YTO YKa3bIBaeT, B IEPBYIO OYEPE/ib, €r0 003aTeIBHOCTD IS
BJIACTH, TaK KaK HOPMBI 3alIOBEJICH BOBCE HEe aOCTPAKTHBI, B HUX HE CKa3aHO «3ampemnieHo yousats”,
«Hemnb3s xkpacth’, «Henb3s co3naBaTh KyMUPOB”, OHU KOHKPETHO aJIpeCOBaHbI HOCUTENIO BIIACTH,
cka3zanbl Mowucero nuiom k juny: «He yowmii”, «He kpanu”, «He corBopu Kymupa’, B TOM YHCIIE U3
ceOsi. YUHUThIBasi 3TO, MOXKHO OBITh YBEpEHHBIM, UTO IJIaBHOH QyHKIMEH O1biIelickoro anaisora
KOHCTHUTYITMOHHOTO Cy/Jia SIBJIAETCS 00CCIIEUeHUE IEMCTBEHHOCTH 3TON OCHOBBI 3aK0oHa boXkbero co
CTOPOHBI BJIACTHBIX CTPYKTYp. Korga cMeHumuch cyaeOHble momHoMouuns Mouces U B €ro
KOMIICTEHIIH OCTaIMCh «BAXKHBIE JIeNia”, TIEpBOE CyIeOHOE JIeNI0, PACCMOTPEHHOE UM, OBIJIO CBSI3aHO
C 30JI0TBIM TEIILIIOM M OCYAHIIO aKT, COBEPIICHHBIN BIACTHIO — MEPBOCBSIICHHUKOM AapoHoM. Jleno
B TOM, YTO B 3TOM JIeJie TyXOBHas mpobiieMa mpeJicTalla B CpaleHNH ¢ 001EeCTBEHHO-
MoJIUTUYECKON. [IOKITOHUBIIHCH TUTOMY 00KECTBY, OOIIECTBO, C OJTHOM CTOPOHBI, CTAJIO
BEPOOTCTYITHUKOM, C IPYTOd, HAPYIINIO «KOHCTUTYIIMOHHBIA CTPON~ — YCTAaHOBIICHHYIO B
HecstocnoBe Teokpatuto («f ['ocrioas bor TBoiA [...]. [la He Oynet y Tebst npyrux 6oros [...]. He
nenai cebe KyMupa U HUKaKoro nu3o0paxeHus [...]|. He mokmonsiics uM u He ciyxu um”~ — Hcx.
20:2-5). To 06cTOATETHCTBO, YTO UMEHHO B 3TOT MHT Pa30MINCh KAMEHHBIC CKPHIKAIIH C



HauepTaHHBIMU Ha HUX 3anoBesmu (Mcx. 32:19), BecbMa CUMBOJIMYHO: KYJIBT 30JI0TOTO TEJIbIIa
caMm 1o ce0e «YHUUTOXKHII BOKHEHIITYIO HOPMY 3TOM «KOHCTHTYIIUH , «pa30omr’ ee. Ha cynbpro
«BaXHBIX e’ Mowuces 1 ObUTa BO3JIOKEHA 00sI3aHHOCTh BOCCTAHOBHTDH HApyIICHHBIH
«KOHCTUTYIIHOHHBINA CTpOi”: «BrITemm cebe IBe CKpHKalli KaMEHHBIE, TT0I00HBIC MPEKHUM, U S
HaNMIIYy Ha CUX CKPIDKAJISIX ClIOBa, Kakue Obutn Ha npexHux (Mcx. 34:1). Tak uro, rimyOMHHBIM
CMBICIIOM 3TOTO cyaa Moucest ObITO BOCCTAaHOBIICHHE «KOHCTHTYIIMOHHOTO CTPOS .

2. Caenyer 0co00 OTMETUTH YIOMSIHYTHINA OuOnerickuit «Yorepreir”. Pemenue 06
“umrimumente” napst Cayma ObUTO IPUHATO cyabeld CaMyHsioM, B CTOJIb CTPOTUH BEPAUKT OBbLT
OCHOBaH Ha TOM, YTO Laph HAPYIIUIT «KOHCTHTYIIHOHHBIE® HOPMBI: BOIIPEKH 3aIlIOBEIN «HE COTBOPH
KyMHpa’, OH BO3ABUTHYI naMsiITHUK cebe ke (1Llap. 15:12); Bompeku 3amoBensiM «He Kpagun~ U «He
kKenai JoMa OJMKHETO TBOETO |[...], HA BOJIa €ro, HH OCJIa €r0, HA BCSIKOTO CKOTa €ro’), OH B35 ce0e
B JIOOBIUY «JIYYIIUX W3 OBEIl U BOJIOB M OTKOpMIIeHHBIX sTHAT (11{ap. 15:9); Bonpeku 3amoBenn «He
youBaii”, you cBsameHHHKOB (111ap. 22:17-19). 3aKOHOOTCTYIUICHUS TApsl, TOCITY>KUBIITHE
MIPUYMHON BIIOJIHE «KOHCTUTYIIMOHHOI CMEHBI BJIAacTH, B Bepaukre Camymina copMyIHpOBaHEI
KaK HapymeHue OOTOJaHHOTO TIpaBa: «3a To, 4To ThI 0TBepr cioBo ['ocrona” (11ap. 15:23). CioBo
CyIbH, KOHTPOJIUPYIOIIETO COOIOICHHE TTPaBa B IEHCTBUSAX BJIACTH, IOJDKHO OBITH CTOJB KE
ABTOPHUTETHO M 00s13aTEIHHO K BHITIOJHEHUIO (ITOCTYIIAaHUI0), Kak cioBo ['ocroga. Oco3HaBas 3To,
caMm MOBEP>KEHHBIHN Laph Tak U GOpMYIUPYET cBOIO BUHY: «Corpemniu 51, uoo
npectynui nopesaenue I'ocnoaa u ciioBo TBoe” (11lap. 15:24). Takoit aBToputeT OIrOCTUTENS
“KOHCTUTYIITMOHHOCTH ’ TOATOTOBIISUICS ¢ repruoaa Mowuces, nBax sl HazBanHoTro borom (Mcx. 4:16,
7:1), mosryunn 0oJiee TOUHOE KTEPMUHOJIOTHYECKOE” 0(hOPMIICHHUE B ITOXY CYACH: BCe OHU
TUTYJOBaJINCH Kak «cnacutenn” (Cym. 2:16, 3:15, 6:14, 10:1, 13:5 u np.) — c10BO, ClIUBIIEECS B
EBanrennu ¢ umenem BorutotuBinerocs: bora — Xpucra Criacurens (BbIIIe Mbl yKa3alld, 9YTO B
HebecHoM BinacTu QpyHKIUI0 Cyaun OCyIIeCTBISIET XPUCTOC).

3. @yakums 6ubIeicKOro Haa30pa 3a BIACTHBIMHU CTPYKTYPaMu TOCYAapCTBa, BKIIOYACT HE
TOJIBKO JIMIIIEHUE TIOJTHOMOYH BCIIEICTBUE 3aKOHOOTCTYIICHUH BIIACTHOTO JIUIIA, HO M HAJ[30D 32
(dbopMHpOBaHNEM 3BEHBEB IOCYJAPCTBEHHOM BJIACTH C LIETBIO MPEIYNPEKIACHUS TAKUX
3aKOHOOTCTYyIJIeHUH. HakaHnyHe cMEeHBI BIIaCTH, KOTJa MecTo Mowuces JokeH ObuT 3aHsATh Mucyc
HaBuH, TOT 7%¢ Mouceii, y’ke He CTOJIb B KaueCTBE MPEIBOAUTENS HAPOAa, CKOJIb B KAUECTBE CYIbU
Ha/l «BaKHBIMU JI€JIaMHU~, BBICTYIWII KaK JIMIIO, TapaHTUPYIOLIee «KOHCTUTYIIHOHHOCTh Tepexo/ia
BJIACTH, YJIOCTOBEPAIOLIEE JETUTUMHOCTh HOBOTO BiacTHOTO Juiia. Umenno Mowucero ["'ocnionb
coobmt o Coem BeIOOpe HOBOro BoXx A (Uuc. 27: 18-21) u npenbsBuit TpeOOBaHHUE CTATh
oueBuleM nepenayu Biactu: «lIpuzoBu Nucyca u cranbpTe y BX0oAa CKMHUU coOpanus, u S nam
emy HactaBienus (Btop. 31:14). Tonbko craB HabmroaaTeneM 3Toro akra Mouceii Mmor
MOATBEPAUTH JeruTuMHOCTh ucyca HaBuHa kak npeaBoauTens Hapoja, cchliasick Ha ['ocriognu
cioBa: «Mucyc noiiaet npea T06010, kak roopui ['ocrions” (Btop. 31:3).

AHaNIOTUYHBIE 3MMU30/IbI BUUM U JI0, U TIOCIIe 3TUX coObITHi. Eme B mycTeine ['ocrionb
oOpatuics kK Moucero ¢ TpeOOBaHHEM CTaTh OYEBHU/IIIEM, KaK APyTasi BIacTHAs BETBb (CTAPCHIIIMHBI)
noy4aeT JieruTMMHOCTB (Huc. 11:16-17). Vike npu cocrosiBiieiics rocyaapctBeHHOCTH, CaMynI, B
CBOEM HOBOM CTaTyce, OTIIUYHOM OT JOMOHAPXUYECKOT0, HAXOJAUTCS B IIEHTPE COOBITUN KaXKIbIN
pa3, Korja peuaroTcs CyJap0bl Tocy1apcTBeHHOM BiiacTu. [lepegada napckux moJiHOMOYU HOBOMY
MoHapXxy ([laBumay) nomkHa OblIa MPOU30UTH HEMPEMEHHO B €T0 MPUCYTCTBUHU, TOATOMY [ 'ocmioan
MOBEJICBACT €MY OTIPABUTHCS B Buduieem u crath oueBuaiieM nepeaauun Biactu (1 Lap. 16:1).
CaMymI1 B ’TOM 3TIU30/1€ BHITIONHSET TY K€ (DYHKIIMIO, KaKyIO BBITIOIHUI B CBOe BpeMst Mowuceii, u
TEM CaMbIM €eIlIe pa3, y’Ke B YCIOBUSIX COCTOSBIICHCS rOCYAapCTBEHHOCTH, TOATBEPKIAETCS, YTO
caMO Ha3HAYEHUE HOCUTEIIS UCTIOTHUTEIHHOU BIIACTU MOJICKUT “KOHCTUTYLIHOHHOMY KOHTPOJIIO.



OpraH, OCYyIIECTBISIFOIINA 3TOT KOHTPOJIb, CaM JIOJDKEH YOCTOBEPHUTH MOAIAHHBIX B JICTUTUMHOCTH
HOBOM30paHHOTO BIAcTHOrO Juia. CieaoBarenbHO, €CTh OCHOBAHUS MPEATNONIOKHUTD, YTO OJTHOM U3
3a/1a4 opraHa KOHCTUTYIIHOHOTO KOHTPOJIS SBISETCS MOATBEPKACHUE 3aKOHHOCTH HU30paHus
BJIACTHBIX 3BEHBEB U JIMII — 3a/1a4a, U CETO/IHsI BO MHOTHX CTpaHax paccMaTpuBaemasi Kak cepa
KOHCTUTYIITMOHHOTO TIPABOCY IS

4. Te cynpu, koTOphIe Mpu Mowucee “Cynuau Maible fena’’, TOJDKHBI ObUTH 00pammaTbest K
Morwcero npu BOBHUKHOBEHUH “BakHBIX 1en”’. Kak MHOTHE TonoxkeHus bubmuu, Tak u 310
TPaKTyeTCs MHOTOTUIaHOBO. OIHA U3 TAKUX TPAKTOBOK COJMEPIKUTCS B HACTABICHUU dTUM CYbSIM:
“Ecnu 1o KakoMy JIeTy 3aTpyIHUTEIBHBIM OyeT AJist TeOsl pacCyauTh MEKIY KPOBBIO U KPOBBIO,
MEXY CYJOM U CYJIOM, MEXIy M00O0sIMU U ITOO0SIMU, U OyyT HECOTJIaCHbIE MHEHHSI B BOPOTaX
TBOMX, TO BCTaHb M MOWHM HA MecTo, KoTopoe n3bepet ['ocrions bor TBOH, (4TOOBI IPU3BIBaEMO
6bu10 Tam uMst Ero,) 1 mpuan K cBsIILIEHHUKAM JIEBUTaM U K CyJ/ibe, KOTOPBINA OYIeT B Te€ AHU, U
CIIPOCH UX, M OHH CKaXyT TeOe, kak paccynuth’ (Btop. 17:8-9). B nanHo# pekoMeHnanuu
MIPEIIOIaraeTcs, YTO B CIOKHBIX CIydasX, IPU HEMTOHATHOCTHU WM 3aIyTAHHOCTH 3aKOHA WU TPU
BO3MO>KHOCTH JBOCUTCHHUSI (‘‘HECOTJIACHBIE MHEHUS ), CY/IbSIM BMEHSETCSI B 00S13aHHOCTh
o0paiaThCs B BRIIECTOSAIIYI0 HHCTAHIIUIO, KOTOpasi YIIOJIHOMOYEHA IIOMOYb U TPOKOMMEHTHPOBATH
3akoH. CreioBaTeNbHO, B KOMIIETEHIIUIO BBICIIETO OpraHa MpaBoOCyIusl BXOJUIO U TOJIKOBaHHE
3aKOHOB. JIOormuHO OBLIO OBI 3aKJIFOYUTH, YTO MOAO0HAS CHUTYAIlMs MOTJIa BOBHUKHYThH B TOM CIIy4ae,
€CJIM 3aKOH, YCTAHOBJICHHBIN ‘‘3aKOHHUKAMU U KHWKHUKAMM ~, YKJIOHSJICS OT MpaBa — OT 3aMOBEEH,
JTaHHBIX ['0CTIoA0M, ¥ CTaBUII O] BOMIPOC 3aKOHHOCTH CAMOTO 3aKOHA, €T0 MPABOBOM XapaKTep.
CreoBaTenbHO “NOMOIIB” BEPXOBHOH CyJIeOHON MHCTAHIIMU IIPOYHM CY/bSIM Mpemnonaraia: 1)
KOHTPOJIMPOBATh 3aKOHHOCTH PEIICHUH Cy/I0B 0011ero mpoduss, 2) KOMMEHTUPOBATh WIIN
TOJIKOBATh MIPUMEHSIEMbIE 3aKOHBI U 3) OMpeAesaTh IPABOBOM HIIM HEMPABOBOW XapaKTep 3aKOHA, U
B CJIy4ae HEraTMBHOI'O OTBETA Ha ATOT BOMPOC — O0ECIIEUNTh HEMOCPEACTBEHHOE IEHCTBUE TPaBa.

5. OTcrofa ke MOYKHO BBIBECTH, UTO B KOMITETEHITUIO BhICIIEH CyeOHON MHCTAHIIUN BXOIWI U
MIPEBEHTUBHBIA KOHTPOJIb 32 JEATEIILHOCTHIO 3aKOHOIATEIs, 32 COOTBETCTBUEM TPUHUMAEMBIX UM
3aKOHOJATENIbHBIX aKTOB 00’KECTBEHHOMY IpaBy. B pamkax 3Toil e TeIbHOCTH U CelyeT
BOCIIPUHUMATH yKa3aHue Mouces: — XpaHUTh 3aKOHBI TaK, YTOOBI OHH MTPEOBIBAIIN IO MPABYIO
cropony ['ocrioga: «Bo3bpMuTe CHIO KHUTY 3aKOHA, TIOJIOKHUTE €€ OJIECHYIO KoBYera 3aBeTa [ 'ocrmoa
Bbora Bamero” (Brop. 31: 26). 3To METOHUMHUS, O3HAYAIOIIAst HEOOXOUMOCTh COXPaHEHUS 3aKOHA B
JIOHE TIpaBa, HO MBICJIb 3Ta BeIpakeHa B buOany He TObKO METOHUMUYECKH, KaK BUJUM B IaHHOM
MECTe, HO U MPSIMO — B IOBOJILHO Ipo3HOH (opme: «I'ope TeM, KOTOpble TOCTaHOBIISIIOT
HECIPaBEUTMBBIC 3aKOHBI U MUIITYT )KECTOKUE PELICHUS, YTOOHI [...] TOXUTHUTH MpaBa y

MasiocuibHBIX Hapoaa” (Mcaiis 10. 1-2).

* X *

Kak BuaumM, KOHTpOJIb HaJl OpraHaMu TOCyJapCTBEHHOM BJIACTU U HANPABICHHOCTh 3TOTO
KOHTPOJIS Ha 3aIIUTy €CTECTBCHHBIX M HEOTUYKJAEMbBIX MPaB YeIIOBEKa KaK riaBHeumas GyHKIus
0Cc000#1, IMEHHO JIJIs1 3TOTO MPeAHA3HAYEHHOM Cy/1Ie0HO MHCTAHITUU BOBCE HE SIBIISICTCS
IIPEeporaTuBOil HOBBIX BpeMEH, a OepeT Havaso ¢ Oubneiickux. Ho BakHee Bcero To, 4To 3TO
npencranisercs B bubnum He TOJbKO Kak 1eATelbHOCTh, CAHKIIMOHUPOBaHHAas borom, HO U Kak
nepeHecenre 00KECTBEHHBIX JISTHUN Ha 3eMITI0. DTOT II00ABHBIN CMBICIT TIPOSIBIISIETCS B PSIE
HIOAQHCOB.

[TepBriii Tako# HIOAHC BUIUTCS B TOM, 4TO, KaK U CEToIHs, Onbeiickuil opran
KOHCTUTYIIMOHHOT'O Ha/130pa ObUT EHTPaTu30BaHHBIM. OTHOCHUTENBHO CY0B 00111ero mpodus
Mouwuceil sicHO yKa3aa Ha UX TEPPUTOPUATIBHYIO IOPUCAUKINIO: «BO BCEX KMIMIIaX TBOMX, KOTOPbHIE
I'ocioas bor TBoit nact Tebe, mocrask cede cyael U Haa3upareneil o KojieHaM TBOUM, YTOOBI OHU
CYIWITH HapoJ cyaoM TpaBeaHbM” (BTop. 16:18). Mexy TeM, B IOJICKa3Ke CyIbsIM 00paIaThecs 3a
MOJIyY€HUEM Pa3bsICHEHUI U KOMMEHTapueB K IPUMEHsIeMOMY 3aKOHY, Moucell yka3bIBaeT MeCToO:



«[Toiimu Ha Mecto, koTopoe u3deper ['ocioas bor TBoI, 4T00BI pHU3BIBaeMO ObLTO0 TaM UM Ero”.
KoneuHo, 3T1 KOOpAMHATHI KaXKyTCsl TYMaHHBIMH, YTO €CTECTBEHHO B YCJIOBHIX KOUEBOW KHU3HHU,
OJTHAKO TeM HE MEHEe 3/IeCh HET HUKAaKOH «TYMaHHOCTH : MecTo, n30panHoe ["'ocronom, rie
«pu3biBaeMo” uMs Ero, BIojHe 0THO3HAYHO — 3TO KOBUET 3aBeTa ['ocroiHs, 01eCHyI0 KOTOPOTro
XpaHUTCSl KHUTA 3aKOHA, COTJIACHO ToBeNeHUI0 Mowuces.

C ycTaHOBJIEHHEM IOCYIapCTBEHHOCTH 3THM MECTOM JIOJIKHA Oblila CTaTh CTOJIULIA —
Hepycanum. [Tocemy B HOBBIX yCIOBHUSX, B OTIIMYUE OT CyJieil 0OMIeH IOpUCANKIINY, KOTOPBIX LIAph
Hocadar «mocraBui [...] Mo BceM yKperieHHBIM Topojam Mynen, B kaxxaom ropoje”,
paccMaTpuBaeMblil «BEPXOBHBIN Cy/ OBUT yUpeKIeH TOJIbKO B cToiuue. [1o kpaiiHeit mepe, sicHO
cka3aHo, uto «B Mepycanume npucrasun Mocadat” cyaeit, HaJeleHHBIX TOJTHOMOYUSMHU TBOPUTH
«cyn N'ocrioieHb”, ¥ HET HUKAKOTO HaMEKa O TOM, YTO aHAJIOTWYHAsi HHCTAHIUs ObLIa eIle Tie-
mu60. Ho Mepycanmum u ecth MecTo, «koTopoe u3bpai I'ocnioas”: «beuio B Canmme sxuuiie Ero, u
npeobiBanue Ero — Ha Cuone” (Ilc. 76:2); «O0pantyce S k Cuony, u 0yny »uth B Mepycamnme”
(3ax. 8: 2). [Tocemy, coriacHo 3TOMY NMPOPOYECTBY, BoUeIoBeUeHHe bora cocTosioch UMEHHO
3]1€Ch, TJI€ MOJI0XKEHO OBLJIO OBITH 3AIUTHHUKY MTpaBa — OpraHy KOHCTUTYIIMOHHOIO Ha/A30pa, HO TJ¢E,
BOIIPEKH 3TOMY, B TO BpeMsI TOCTIOJICTBOBAJIO HE MPaBO, a 3aKOH, HMTHOPHUPOBABIINH TIPaBo. [ ocmos,
Hecsl B MUP J11000Bb, BOCCTAHABIIMBAJ OTMEHEHHOE 3aKOHOM IPaBO B CBOEM M3HAYAJIBHOM CTaTycCe:
«Koner 3akoHa — XpucToc” 00pesio TOT CMBICH, YTO XPHUCTOC — TOPKECTBO CBOOO/IBI U MpaBa.

B KoHTeKcTe BRIIICYTOMSHYTOM YHUKATbHOW 0COOEHHOCTH XPUCTHAHCTBA — IIPUOPUTETA
m00Bu («Bepa, Hamex1a, 1I000Bb; HO JFOO0Bb M3 HUX 0OJIbINE”) — CICAYET TOHUMATh
XPHUCTHAHCKOE HACTABJICHUE «HE CYAMTE, Aa He cyauMbl Oynete” (Mard. 7:1), koTopoe, Kak 3TO HU
MapaoKCaATbHO, OTHOCHTCS U K CYJIbsIM, TIOCEMY TPEOYeT MOsICHEHUH. DTO yKa3aHUe Ha MpUMaT
MUJIOCTH B CYJIe, TO €CTh Ha mapameTp boskbero cyna: tak kak «bor ects JIio60Bp” (1Hoann 4:8),
to B ['ocmogHem cyne «Mmutocth npeBo3Hocutes Haja cynom” (Mak. 2:13). Orcrona ciieyer BOT
yt0. Hasl 3eMHBIM CyZIOM, CO3/IaHHBIM JIJISl pa3pelieHus TSHKO U KPOBOIIPOIUTHM, HAXOJUIICS TaKKe
3eMHOU OpraH, IpeaHaHAYCHHBIN «K cyAy [ 0CTIOIHIO”, — 3TO U €CTh BBIMIECTOSIIAS «MHCTAHITUS
MHUJIOCTH . DTO CeAyeT MOHUMATh B TpeX iaHax. 1) [TockoabKy IeATeTbHOCTh 3TOH CyAeOHOM
MHCTAHIMH CKOpEE BCETO OTHOCUTCS K yKa3aM, BEpIMKTaM, 3aKOHaM U MPOYUM aKTaM, U3aBacMbIM
OTIpeIeTICHHBIM BIACTHBIM JIMIIOM HJIM OPTaHOM, TIOCTOJBKY 3TOMY CYIY MOJCY/IHBI HE JIUIIA, a HX
KOHKPETHBIC JICHCTBHUSI, BEIPAKEHHBIC B PACTIOPSKEHUSX — KaK MMCbMEHHBIX, TaK M YCTHBIX . TaK
Mowceii, CTaB HHCTAHIIUEH pacCMOTPEHUS «BAKHBIX €N, TIepecTal ObITh CyIbel HaJI JIIOIbMH,
«cynuTh Hapo# . Tak uTo BbruepurBaeMblii B bubnuun abpuc mpoToTHa KOHCTUTYIIMOHHOTO
KOHTPOJIS, TPU (PYHKIIMH CYIUTh, BCE K€ peaan3yeT TpeOOBaHUE HE OCYXKICHHS YEIOBEKa, a
3alUThI €ro OOroJaHHBIX MpaB U cBO0O. 2) B BhIlIeoncaHHON AESITETFHOCTH KOHTPOJIS 3a
MIPABONPUMEHEHHEM B OOIIMX CY/Iax 3Ta e MHCTAHIUS yCTPAHSIET OMACHOCTh YIIEMIICHHUS TIpaBa
MOJICYIHOTO uesioBeka. 3) biarogapst 1esTeNbHOCTH 3TOT0 OpraHa, HalmpaBIeHHOTO Ha 3aIIUTY
MpaBa, B CTPAHE CO3JACTCS CUTYAIUs, TPH KOTOPO HEOOXOAUMOCTH OCYKICHHS KOHKPETHBIX JIHII
CBOIUTCS K MUHUMYMY. OOBIUHBII Cyl — HHCTaHLIUA OMPE/IENIEHNs BUHOBHOCTHU B YK€ UMEBILIEM
MecTo (pakTe, MeXIY TeM KakK CyJl, BBICTYMAIOMINN TapaHTOM «KOHCTHUTYILIHOHHOCTH B CTpaHe,
SIBIIIETCSL OPTaHOM, CKOpee MPEe0TBPAIIAIOIINM HAPYIICHUSI, OPTAaHOM, B PE3Yy/IbTaTe YbCH
NeSITETLHOCTH TPABO MPEBPAIIACTCS B COBOKYITHOCTD ““HaI(PaKTOBBIX’” HOPM, JIEHCTBYIOIINX
HETIOCPEJICTBEHHO U BHE 3aBUCUMOCTH OT (paKTOB.

B XX Beke Teopusi KOHCTUTYIIMOHHOTO MpaBa IMOCje MHOTOBEKOBBIX OJTy)KIaHHM, HAKOHETI,
MTOCTHTJIA MTPaBa YeIOBeKa KaK HEMOCPEACTBEHHO ICHCTBYIOIINE HOPMBI — TTOJIOKEHUE, BIIEPBHIE
3adukcupoBaHHoe, B yacTHOCTH, B Korctutyniuu OPT" B 1949 r. (ct. 1). [Toncku 3Tt MOTIIH OBITH
MeHee O0JIE3HEHHBI U KPOBOIIPOJIUTHBI, €CITU ObI YeTIOBEUECTBO HE CTOJIb MPEHEOPEKHUTETHHO



OTHOCHJIOCH K OMOIEHCKIM HCTHHAM. M3 BBIIEN3II0KEHHOTO CIeIyeT TaKkXe, 4To Onbnerckuii
IPOTOTHUI OpraHa KOHCTUTYLIMOHHOTO KOHTPOJIS SIBUJICS 3apOJbIILIEM IBYX (OPM, OJIHA U3 KOTOPBIX
neiicrByet ceronnsa Bo @paniuu (KoHCTUTYLIMOHHBIN COBET), BTOpasi — B APYTUX €BPONEHCKUX
ctpanax (Koncrurymnmonssrii cyxa). CylecTBOBaHHE 00TOYUPEKACHHOTO 3TOT0 OpraHa OblIo
o0ycinoBieHo boxecTBeHHOM 3a00TOH 00 YIPOUEHUH OCHOB TOCYAapCTBA, MPEAHA3HAYCHHOTO JIS
CHHTE3a ITPaBOBBIX KOHCTAHT BEPTUKAIN «4enoBeKk-bor” (;1o60Bs k bory) u ropusoHTanu «4eioBex-

yenoBeK (1000Bb K OrmkHEMY). ['ocy1apcTBO MOXKET CTaTh €AMHEHUEM JIOMA M XpaMa MMEHHO TaK
— B CHJTy COEIMHEHUS B ce€0€ ITOI BEpTUKAIN U TOPU3OHTAIIN, KOTOPOE CYTh KPECT — OPYyIUe
CIACeHUsI U XPUCTUAHCKUI CUMBOJI ApeBa )KM3HU, UTHOPUPOBAHHOTO uenoBekoM B Eneme.
CrnemoBaTeNnbHO, ¥ TapPAHTHUS KU3HU TOCYIApCTBA U TOCYJapPCTBEHHOMN BJIACTH — B €€
HEYKOCHUTEJIHLHON BEPHOCTH TMpaBy. 3a7a4uy, BO3JIOKEHHYIO Ha OnOeicKkuii oprad
KOHCTUTYITMOHHOTO KOHTPOJISI ¥ COOOIIEHHBIN 1apio («4TOOBI HE YKIIOHSUICS OH OT 3aKOHA HH
HaIpaBo, HU HaJIeBO ), ['0cmoib UMEHHO Tak 000cHOBAIT: «/la0bI Jonrue JHHU MPeObUT Ha IIApCTBE

CBOEM OH M ChIHOBBs ero” (Brop. 17: 20). CiienoBarensHo, B OMOJICHCKOM OCMBICIICHUH, OPraH,
KOHTpO.HI/IPYIOH_[I/Iﬁ 3aKOHOIMOCIYIIHOCTL BJIACTHU, U €CTh TOT OpTraH HUCKIIIOUUTEIbHON BaXHOCTHU,
TJIABHOM 3a7]aueil KOTOPOTO SBJISIETCS COXPAHEHUE MHUPA U TIOJTUTUYECKON CTAOMIBHOCTH B CTPaHE.
3amTa npaBa OpraHoM KOHCTUTYITMOHHOTO KOHTPOJIS — 3TO XPUCTHAHMU3ALUS OOIIECTBa eIIe Mo
OJHOMY IIapaMeTpPy: 3TO BOLIAPEHUE B HEM MUpPa KaK YMUPOTBOPEHHOCTH, KaK IOJIyYEHUs [Ie4aTu
MUPO. OMODOHBI «MHUPB” U «Miph~ B PYCCKOM SI3bIKE, MO-BUAMMOMY, HE CIIy9aiiHbI. «boTr He ecTh

Bor Heycrpoiicta, Ho mupa”, (1Kop. 14: 33). Bor TBopwI Mup, ycTpanBas €ro, a yCTpPOCHHE — 3TO
YMHUPOTBOpEHUE. MUp Kak yMUPOTBOPEHHUE €CTh COCTABIIAIONIAs MUPA KaK TBOPEHMUS, [I0OCEMY
coBpeMeHHast opdorpadus mpeBpaTHiia 3T OMO(OHBI B TTOJTHBIC OMOHHUMBI.

Tak Bc€ Bo3BpalaeTcst Ha Kpyru CBOsI, M TaK Mbl BEPHYJIUCh K Ha4ajly HALIUX Pa3MBIIUICHUN O
MpaBe KaKk JyXOBHOM BEKTOpPE TBOPEHMS. 3alIuTa MpaBa, KOTOPOE CyTh 3a7a4a KOHCTUTYLIHOHHOTO
cyaa, €CTb, TaKUM 06pa30M, 3aluTa 3TOro BEKTOpAa.

Summary

Constitution is a positivized natural law (human rights and freedom) and bases of organization
of the service instrument, i.e. state power; "ordinary" justice is the defender of legal law and
constitutional justice is the defender of rights. Christ, considering that serving people is equal with
serving Him and putting the sheep at His right hand (Mtt. 25:31-46), in fact confirmed that the
service to Christ, i.e. Christianity is a care for one’s neighbour (defense of human rights), and due to
it a chance to be in the right hand of God.

The expression "rights are the source of law" is synonymous to the expression "God is the
source of law". Laws that were brought forth during the creation of the world obtained a character of
rights with the appearance of beings bestowed with free will. Rights are the spiritual vector of
creation in the context of free will. God is the beginning and the final aim of creation and humanity.
Similarly, rights are both the beginning and the final aim of law (state). The formulation of Christ "I
am the Alpha and the Omega, the Beginning and the End" (Rev. 1:8) moves from the field of
creation to the field of the state: "I am the Root and the Offspring of David" (Rev. 22:16).

In the Bible state is considered to be home (family) and church, that is why "constitutional”
postulates (commandments) formed the hierarchy of legal statute fixing two constituting laws -
spiritual and secular and determining that the latter can obtain executive power only in the prism of
the former. The outline of the "basic law" of the future state on tablets of stone assigned a necessity
of its special defense symbolizing its steadiness.

The significance of the fact that Moses appointed judges is not only the establishment of an
independent lawcourt, but also the creation of two courts of justice: the appointed judges "judged
the people™ and Moses - "hard cases", i.e. general legal relations and formation of their authorized
circles. A similar role was given to Judge Samuel in the establishment of monarchy.



In the decree of King Jehoshaphat are clearly presented two court-instances in the system of
justice: "for the judgement of the Lord and for controversies”. Their authority was also explained:
make justice "whatever a case comes to you [...] whether of bloodshed, or offenses against law or
commandment, against statutes or ordinances™ (2 Chr. 19:10). The first part of this definition is the
object of the courts of general jurisdiction and the second one is the object of constitutional justice.
Two "courthouses" were founded inside this body of constitutional control. One of them examines
issues of spiritual power, the other - those of secular power. Respectively, the head of the first
"courthouse™ is the chief priest and the head of the second one is the prince.

Functions of biblical constitutional control are the following: 1. defense and restoration of the
"constitutional structure™: such is the case with the golden calf, when Moses restored the basis of the
"constitutional structure" (theocracy) infringed by one of the branches of authority - by chief priest
Aaron; 2. deposition of the head of the state: decision about the king’s impeachment was made by
Judge Samuel; 3. control over the formation of the branches of authority and confirmation of their
legitimacy: Moses did just the same by giving the elders empowered authority, as well as by giving
the power to Joshua, son of Nun; and Judge Samuel - by giving the kingdom to David; 4. through
decrees addressed to judges of general jurisdiction "If a matter arises which is too hard for you to
judge [...], then you shall arise and go up to the place which the LORD your God chooses. And you
shall come to priests, the Levites, and to the judge there in those days, and inquire of them; they
shall pronounce upon you the sentence of judgment™ (Deut. 17:8-9) it becomes clear that the
supreme court: a) controlled over the decisions’ legitimacy of judges of those days; b) interpreted
practiced laws; c) defined legal or illegal character of laws, in the last case immediate action of
rights was available; d) realized preventive control so that practiced legislative acts could
correspond to the law: "Woe to those who decree unrighteous decrees, who write misfortune, which
they have prescribed to rob the needy of justice, and to take what is right from the poor of My
people” (Isa. 10:1-2).

God substantiated the task imposed on the body of constitutional control ("he [the king] may not
turn aside from the commandment™) in the following way: "so that he may prolong his dais in his
kingdom, he and his children in the midst of Israel” (Deut. 17:20). In this way the court, which
controls over the legitimacy of the authority’s acts, is considered as a very important body in the
Bible, the mission of which is the preservation of peace and political steadiness in the country.

G. M. Pikis
President of the Supreme Court of Cyprus

The Application of the Principle of Separation of Powers under the Cyprus Constitution

The concept of separation of powers is deeply rooted in the history of law. Aristotle was the first to
identify the need for the separation of the powers of the State as a necessary element of a balanced
government. Symmetry in this, as in other areas, was perceived by Aristotle as essential for a healthy rule.
In such a system of government, it is all important that the judiciary should be identified with the
neutrality of the law. In the modern era the principle of separation of powers was taken up by Montesquie
in his work on The Spirit of the Law. He singled out the British judiciary as having the attributes of
independence notwithstanding the absence of a formal separation of powers. Nowadays few would
disagree with the proposition that the institutional separateness of the judiciary is a necessary attribute of



its independence.
The application of the principle of separation of powers is the subject of numerous decisions of the
Supreme Court of Cyprus. The true application of the principle requires that each power should be
institutionally and functionally separated from the others, sovereign and autonomous in its domain; with
power to regulate the exercise of its jurisdiction. The three powers of the State should operate co-
ordinately that is, each should promote in its sphere the constitutional ends of government. An example of
the similarity of the purposes which they should strive to promote, is provided by Article 35 of the
Constitution which enjoins each of the three powers of the State, within the limits of their respective
competence to ensure the efficient application of human rights.
The doctrine of separation of powers requires each power to confine its actions within the sphere of its
jurisdiction. Overstepping this limit casts its deeds outside the law. I discuss, below, the implications of
the limitations of the power of each branch of the State beginning with the legislature.

Legislature

The province of the legislature is the making of laws, that is the enactment of abstract and impersonal
rules regulating rights and liabilities of the subjects of the law, and making provision for the governance
of the country. The legislature must not intrude into the administrative process, the province of the
Executive, or bring judgment to bear on any dispute, (the adjudicative process), the sphere of the
Judiciary.
The legislature cannot abrogate, vary or amend any order of a department of Government made in the
exercise of executive or administrative authority. In Michael Theodosiou Ltd. v. Municipality of Limassol
(1993)3 C.L.R. 25, a law annulling orders of acquisition made by the Council of Ministers, was declared
unconstitutional. The Court pointed out that the compulsory acquisition of property for public purposes is
per se an administrative matter, consequently within the competence of the Executive.
The appointment, termination of services and removal of public officers, including the personnel of
public corporations is a function of the Executive. Under the Cyprus Constitution the appointment of
public officers and every power associated therewith is trusted to an independent body, the Public Service
Commission. A series of laws were declared unconstitutional because provision was made therein bearing
directly or indirectly upon the selection of personnel or the termination of their services. Reference will
be made to a small number of them, exemplifying the application of the doctrine of separation of powers
in this area. In Republic v. Yiallourou (1995)3 C.L.R. 363, and subsequently in Menelaou and Others v.
Republic and others (1996)3 C.L.R. 370, and Elias and others v. Republic Cases 534/97 and others -
23.12.1999, the Court held legislation prescribing the conditions for the permanent appointment of
temporary personnel to the Public Service, unconstitutional. The power of the Administration to appoint
government personnel, includes the entire field of the selection process. This authority cannot be curbed
by the legislature, nor the choice of the competent administrative authority be limited. Not only directly
but indirectly too the legislature is precluded from stepping into the field of the Administration. In
President of the Republic v. House of Representatives (No. 3) (1992)3 C.L.R. 458, the Court was asked to
consider the constitutionality of a law initiated by the House of Representatives extending the tenure in
office of the Educational Service Commission, the body responsible for the appointment of
educationalists. The Court ruled that the law amounted to an act of administration inasmuch as the
extension of the services of an administrative organ is an aspect of executive power.
In Pres. of Republic v. House of R/ntatives (1985)3 C.L.R. 1724, it was acknowledged that the House of
Representatives may freeze, and in effect prohibit the filling of extant posts in the Public Service. The
subject matter of the law was referable to the allocation of resources and control of finances, matters
amenable to the power of the legislature. On the other hand the legislature could not make the filling of
specific posts subject to the approval of the legislature, which was the theme of the second part of the law
duly declared to be unconstitutional.
Addressing administrative needs is a competence of the executive. A classic example of the legislature
assuming administrative functions is provided by President of the Republic v. House of Representatives



(1992)3 C.L.R. 109. The competent office of government, chose and by order specified an area at the
village of Ayios Sozomenos, for the disposal of refuse. A law was enacted thereafter reflecting the
opposition of the House of Representatives to the project, prohibiting on pain of penalty, the disposal of
refuse at Ayios Sozomenos. The law was declared unconstitutional as the choice of the location for the
disposal of refuse was an administrative matter for which responsibility rested with the Executive.

The definition of the field of competence of Ministries and, subject to the Constitution, their powers may
be regulated by law. This was affirmed in President of the Republic v. House of Representatives (1985)3
C.L.R. 2779. The nomination, on the other hand, of ministries, again subject to the limitations of the
Constitution, is an incident of executive power in the discretion of the President of the Republic. Hence a
law purporting to establish ministries according to a division of subject matter of the choice of the House
of Representatives, was declared unconstitutional in President of the Republic v. House of
Representatives (1985)3 C.L.R. 2801.

The Executive.

Excepting the preparation and submission of bills to the legislature authorised by its Constitution,
that may on a strict classification be treated as an incident of legislative power, the Executive is precluded
from exercising legislative power save to the extent authorised by law and subject to limitations set
thereby. Delegated (secondary, subsidiary) legislation not conforming to the provisions of the
empowering enactment, i.e. ultra vires the enabling legislation, is void and may be declared as such by a
court of law.

Neither the Council of Ministers, the vestee of the residue of executive power, nor any other organ of
Government, can assume or exercise directly or indirectly, any aspect of judicial power. A case
illustrating the intrusion of the executive into the judicial domain and the consequences thereto, is the
decision of the Supreme Court Kyriakides and Others v. The Republic (1997)3 C.L.R. 485. Following the
report of a Commission of Inquiry, set up to investigate allegations of brutality in a department of the
police, and acting upon its findings, to the effect that three officers were guilty of abuses amounting to
criminal and disciplinary offences, the Council of Ministers ordered their dismissal. The Supreme Court
annulled the decision as unconstitutional. The determination of the guilt of any person for the commission
of a criminal offence is a judicial matter. Only a court of law can pronounce a person guilty of
committing a crime. In the absence of a condemnatory verdict of a court of law, noone can attribute
criminal conduct to a person or punish him for that. Likewise no disciplinary sanctions can be imposed,
save by the appropriate disciplinary organ in proceedings analogous to judicial proceedings assuring to
the respondent the defence rights of the accused in a criminal trial. Consequently the premise of the
decision of the Council of Ministers was ill-founded and its action lacked constitutional authority.

With the exception of appointments to the Supreme Court, all other judicial appointments are entrusted to
the Supreme Council of Judicature made up of Judges of the Supreme Court. Two laws purporting to
confer power upon the Council of Ministers, to make appointments to Courts of specialized jurisdiction
were declared unconstitutional. In Keramourgia "AIAS" Ltd v. Yiannakis Christoforou (1975)1 C.L.R.
38, it was held that the involvement of the executive in the appointment and definition of the terms of
service of the Chairman of the Industrial Disputes Court, rendered the law unconstitutional and the Court
established thereunder ill-constituted, lacking power to assume or exercise judicial functions. In
Pastellopoullos v. Republic (1985)2 C.L.R. 165, the relevant provisions of the National Guard Law,
providing for the establishment of a Military Court, were likewise found to be unconstitutional because
the appointment of the President of the Court was entrusted to the Council of Ministers, and that of its
members, to the Commander of the Force. It was emphasised that no Court can be established, constituted
or function outside the constitutional framework of the judicial power. Article 30.1 of the Constitution
prohibits the establishment of judicial committees or exceptional courts under any name whatsoever.

Separation of Political and Administrative Authorities.

The Constitution distinguishes between political and administrative organs of government. The
appointment, promotion, transfer and the exercise of disciplinary control over public officers, is entrusted



to the Public Service Commission, an independent body appointed for a six year term. The members of
the Commission cannot be removed, except on like grounds and in similar manner as Judges of the
Supreme Court. A consistent body of case law establishes that political bodies of Government, should
have no involvement in the manning of the Public Service and public corporations. What bodies
constitute political departments of Government, was the subject of examination in a good number of
cases. In Pavlou v. Returning Officer & Others (1987)1 C.L.R. 252, we adverted to the attributes of
political state authorities. Their principle characteristic is that they exercise state power directly at a
primary level. Another is that they are politically accountable as opposed to civil servants who are
disciplinarily accountable. The Council of Ministers and the House of Representatives are political
bodies. In Charilaos Frangoulides (No. 2) and The Republic of Cyprus, through the Public Service
Commission (1966)3 C.L.R. 676, a promotion in the Public Service was annulled on the ground that the
Minister of Labour took part in the preparation of the confidential reports of employees of his Ministry.
The Court noted that the object of the Constitution is to keep all matters pertaining to the competence of
the Public Service Commission, appointments, promotions, and transfers, outside the influence of the
political side of Government of which the Minister is an important part. In a subsequent decision C.B.C.
v. Karayiorgis and Others (1991)3 C.L.R. 159, the Court stressed that Article 28 of the Constitution,
establishing inter alia equality before the Administration, justifies the neutrality of political organs of
government in matters of appointments and promotions of personnel of public bodies. Equality before the
law and the administration requires adherence to norms ruling out political influence in the appointment
and promotion of public servants.

The Judiciary

It can be validly argued that the effectiveness of the application of the doctrine of separation of
powers, ultimately depends on the establishment and sustenance of an independent judiciary. The
institutional independence of the judiciary requires security of tenure and the non-removability of Judges,
except upon specified grounds involving conduct incompatible with the office of a Judge, duly
established before an independent judicial body. These conditions are satisfied in Cyprus. Judges of the
Supreme Court serve until they complete the age of 68, and Judges of lower Courts until they reach the
age of 60. A Judge may be removed from office on grounds of misconduct, physical or mental incapacity
or infirmity. The removal of a Judge can be sanctioned only by a Council, composed exclusively of
Judges of the Supreme Court, in the context of judicial proceedings. The terms of service of Judges
cannot be altered to their disadvantage after appointment. Rule making power for every matter associated
with recourse to the Court and the transaction of judicial business, is solely and exclusively in the hands
of the Supreme Court.
The power to appoint, promote, transfer and discipline Judges of lower Courts, vests in the Supreme
Council of Judicature, a body composed of the Judges of the Supreme Court. The power to appoint judges
of the Supreme Court belongs to the President of the Republic. In the exercise of this power the President
invariably seeks the opinion of the Supreme Court and as a rule acts upon its recommendations. Only on
one occasion did the President depart from the recommendation of the Supreme Court and appointed as a
Judge of the Supreme Court a Senior Attorney of the Republic. On every other occasion appointments
were made from the ranks of the judiciary among Judges recommended by the Supreme Court. Moreover,
judges themselves have a solemn duty not only to act independently but to sustain by their conduct, in and
outside the Court, the appearance of independence and impartiality. As a rule Judges in Cyprus make no
statements to the press and distance themselves from extra judicial causes.
The exercise of disciplinary jurisdiction over members of lower courts has been regulated by Disciplinary
Rules in the year 2000 (28.7.2000 - Gazette no. 3423). In the determination of disciplinary liability of a
judge all necessary safeguards are assured to the defendant in accordance with the rights of the accused in
a criminal trial. A judge found guilty of misconduct is dismissed. The sanction in all other instances for a
disciplinary offence is a reprimand and in more serious cases a reprimand published in the official
Gazette.



The control of the constitutionality of laws and the review of administrative actions are, of their nature,
judicial matters. The Judiciary is the final arbiter of legality. The actions of the judiciary are not like those
of the other two powers, subject to any outside control. The reasoning of judicial decisions required by
the Constitution (Article 30.2), as a necessary attribute of a valid judgment, is a form of accountability for
the exercise of judicial power. The appellate process, absent in the case of the other two powers, is an
additional lever of control of judicial action. Judges must take pains to reason explicitly the sphere of
their authority. Subject to this, they must be fearless in declaring and applying the law. The words of Lord
Atkin in his dissenting opinion in Liversidge v. Anderson (1941)3 All E.R. 338, are a constant reminder
of where judicial duty lies. Laws, he proclaimed, speak the same language in war and peace and more
importantly still, Judges, he declared, are no respecters of persons. A gratifying addendum are the
remarks of Lord Scarman in I.R.C. v. Rossminster Ltd (1980)1 All E.R. 80, 104, referable to the majority
judgment in that case "The ghost of Liversidge v. Anderson casts no shadow on this statute and | would
think it need no longer haunt the law. It was laid to rest by Lord Radcliffe in Nakkuda Aliv. M. & F
Jayaratne (1951) A.C. 66, 75, and no one in this case has sought to revive it, it is now beyond recall."”

The supremacy of the law is ultimately dependent on a judiciary devoted to and wholly associated with
the law and its transcendent goals. To personify the law is their duty and to do justice to man, their
mission. A far seeing judiciary, free from ephemeral tribulations and true to the lasting ends of justice, is
a great judiciary.

The interpretation of laws, rules and regulations is exclusively a judicial function. In Diagoras
Development v. National Bank of Greece (1985)1 C.L.R. 581, the Court declared unconstitutional a law
purporting to define the meaning of pre-existing legislation, with the obvious aim of bypassing a decision
of the Court on the same subject. In Papadopoulou and Another v. Rapti and Others (1996)1 C.L.R. 1306,
a law making the establishment of a legal right dependent on the certification of facts by the Minister, was
pronounced unconstitutional for the reason that the fact finding process for the determination of litigants’
rights is a judicial matter. Article 30.2 of the Constitution, establishing the framework of the judicial
process, makes the determination of civil rights and obligations the sole responsibility of the judiciary.

I shall not refer to the obvious domain of the judicial power, to determine the rights of the parties in the
face of conflict and pronounce on the criminal liability of the subject. I may only note that numerous
decisions of the Courts establish beyond doubt, that no authority other than a competent court of law can
meet out punishment for infraction of the general law. Punishment of crime and fixing its measure are in
the power of the Judiciary. (Republic v. Sampson (1991)1 C.L.R. 858, Demetrakis HajiSavva (1992)1
C.L.R. 1134)).

Pe3rome

Teopus paznenenus BIacTeil UMeeT TTy00KHe UCTOPUYECKUE KOPHHU. APUCTOTENb MTEPBHIM
BBIJIBUHYJI HEOOXOIUMOCTh Pa3/ICICHHS BIACTEH KaK dJIEMEHT COAIaHCUPOBAHHOTO TIpaBJeHus. B
JaJIbHENIIEM 3Ty TEOPHUIO pa3Buil MoHTecKbe. B Halu AHY BPsi 1M BO3MOXKHO OTPHULATh, YTO
pasneneHue cyieOHOM BIACTH OT 3aKOHOIATEIbHON M UCTIOJTHUTEILHOM BIACTEH SIBISIETCS HEOOXOIMMBIM
YCIIOBUEM JIJIs1 OOECTICUeHUs €€ HE3aBUCUMOCTH.

Bonpocsl npuMeHeHrs NpUHIUIIA pa3AeeHus BIACTEN CTalu MPEIMETOM HEKOTOPBIX PEUICHUI
Bepxosnoro Cyna Kumnpa.

OO6cyxaeHre BoIpoca 0 pa3eICHUH BIACTEH M B TO e BPEMs O TapaHTHUAX 00ECIIeUeHUs UX
NEeSATEIbHOCTH B pAMKaX CBOMX KOMIIETEHIIMI aBTOp Hayall ¢ 3aKOHOIaTEeIbHOM BIaCcTH.

CornacHo KOHCTUTYIIMHU, IPUHITHE 3aKOHOB ABJISETCA KOMIIETCHIIMENW 3aKOHOIATEA.
3akoHOJaTeNbHAs BJIACTh HE JOKHA BMEIINBATHCS B CPepy eATeTbHOCTH UCTIOTHUTEILHON UITH
cyneOHOM BacTei.



ITo nemy (1993) 3 C.L.R 25 Bepxosnsiit Cya npu3Haa HEKOHCTUTYIIMOHHBIM 3aKOH O TIPU3HAHUH
HE/ICHCTBUTEIBHBIM pemieHus: CoBeTa MUHUCTPOB O MPHOOPETEHUH COOCTBEHHOCTH B OOILIECTBEHHBIX
uensix. BepxoBusiit Cya moguepKkHy, 4To NpuoOpeTeHne cOOCTBEHHOCTH B OOIIECTBEHHBIX LIEIISX
SIBJISICTCSI KOMIIETEHLIUEW UCTIOJIHUTEILHOM BIIACTH.

Cornacno Koncrurynuu Kunpa, Ha3HaueHHe Ha JOJPKHOCTH TOCYIapCTBEHHBIX CIIYKAIMX SBIISIETCS
kommnereHue Komuccuu rocynapctBenHou cirysx0bl. Llenas cepust 3akoHOB ObUIa MpU3HaHA
HEKOHCTUTYI[HOHHOM, IOTOMY YTO OHHU MPSMBIM HJIM KOCBEHHBIM 00pa3oM KacalliCh Ha3HaYeHH Ha
MIOCTHI WJIM BEIOOPOB MepcoHasa. B HekoTopsIx cBoux pemeHusx BepxoBusiii Cyn mpu3Hail
HEKOHCTUTYLMOHHBIMH 3aKOHBI, KOTOPBIE PEryJINPOBAIHA BOIPOCHI HA3HAYEHUSI BPDEMEHHOTO IIEPCOHANIA
rOCYJapCTBEHHOH CITyXOBbI.

Hu CoBeT MUHUCTPOB, HU KaKOH-IMOO APYroit opraH MpaBJICHHUS HE MOTYT, MPSMBIM HUJIH KOCBEHHBIM
croco6oM OpaTh Ha ce0s MM BBIIOIHATH JI00bIe (PYHKIIMH CyeOHOM BIACTH.

[IpuMepom Takoro HEMPaBOMEPHOT'O BMEIIATEIbCTBA MOXKET CIy)uTh aeno (1997) 3 C.L.R 485, mo
koTopoMy COBET MUHUCTPOB CBOUM PELIEHUEM YBOJIMII TPEX CIYKAIMX, KOTOPBIX NPU3HAJI BUHOBHBIMHU
B COBEPILICHUHU YTOJOBHBIX U aIMUHUCTPATUBHBIX MpecTyrieHnil. BepxoBubiit Cy pu3Hai 3TO
pelieHne HEKOHCTUTYIITMOHHBIM, TaK KaK TOJIBKO CYJl MOXKET MPU3HATh YeJIOBEKAa BUHOBHBIM B
COBEPILIECHNUH NPECTYIUICHUS U HA3HAYUTh HaKa3zaHue 3a 3T0. To ke camoe KacaeTcsl M JUCLUIUIMHAPHBIX
CaHKIIMM, KOTOPBIEC JTOJKHBI MPUMEHSTHCS COOTBETCTBYIOIIMMU aJIMUHUCTPATUBHBIMHU OpraHaMHu.

Bcex cyneit, kpome cyaei BepxosHoro Cyna, Ha3HadyaeT BepXoBHBIN COBET MpaBOCYIUS.

ITo memy (1985) 2 C.L.R 165 cooTBeTcTBYyIOMIME MOTOKEHUS 3aKoHA “O HAllMOHAILHOM 3ammuTe”,
KOTOpBIE MTpelycCMaTpUBaJIi CO3/IaHNEe BOCHHOT'O Cya, ObLIN NpU3HAHBl HEKOHCTUTYLIMOHHBIMU, TaK KaKk
HazHAauYEHUE MpeAceaaTelIs ITOro Cy/ia BIUIOCh oJHOMo4YreM CoBeTa MUHUCTPOB, a WIEHOB 3TOT0 Cya
JOJDKEH OBLT HA3HAYMTh KOMaH Iy Bolickamu. BepxoBubiit CyJ1 3aMeTHII, YTO HUKAKOH CyJ HE
MOJKET CO3/1aBaThCS M (PYHKIIMOHUPOBATH BHE KOHCTUTYIIHOHHBIX PaMOK CyaeOHOM cucteMbl. CTaThs
30.1 KoncTuTynuu 3ampeniaet co3ianue CyAeOHbBIX KOMUCCUI WJTH YPE3BBIYAHHBIX CYIOB.

Konctutynus npoBoauT paznnyue MExXay NOJIUTUYECKUMH U aIMUHUCTPATUBHBIMHU OpraHaMH
npasienus. Haznaduenue, ocBOOOKIeHNE, TEPEBO M KOHTPOIIb 32 ACSITEIbHOCTHIO TOCYAapCTBEHHBIX
CIy’Kallux ocymiecTBisiioTes Komuccuneit rocynapctBenHo ciry:x0bl. Unensl 3Toit Komuccun moryr
OBITH OCBOOOXACHBI OT JOKHOCTH TOJIBKO HA TE€X OCHOBAHUSX, YTO U cyAbu BepxoBHoro Cyna.
[TonuTryeckue opransl MPaBICHUS HE JOKHBI BMEIIUBATHCS B PaOOTY TOCYIapCTBEHHON CITYKObI 1
rOCYJapCTBEHHBIX YUPEKICHUM.

[Monutnueckumu opranamu rpasieHus saBisgoTcss CoBer MUHUCTPOB U [lanaTa npencraBurenei.

BbeccriopHo, uTo 3¢ (heKTUBHOCTH NPUMEHEHHUS JOKTPUHBI pa3ziesieHus BiacTel, B KOHIIE KOHIIOB,
3aBHUCHUT OT CYLLECTBOBAaHUS HE3aBHUCUMOM Cy/eOHOI BIacTu.

HeoOxonuMeble ycrioBusi HE3aBUCUMOCTH Cy1e€OHBIX opraHoB B Kumpe rapantupyrorcs.

TonkoBaHME 3aKOHOB, PEIICHUI U IPYTUX HOPMATUBHBIX aKTOB SIBJIAECTCS UCKITIOYUTEIHHON
dbyHKIIMEH cyeOHOM BIIaCTH.

B cBoem pemennu (1985)1 C.L.R 581 BepxoBusiit Cyn npu3Haim HEKOHCTUTYITMOHHBIM 3aKOH,
KOTOPBIM TOJIKOBAJI paHee NPUHSATHIN 3aKOH, IEPECTYIIas Yepe3 PEIICHHE Cya M0 aHAIOTUHYHOMY
BOIIPOCY.

ABTOp 3aMeuaet, uTo BepxoBHbiii Cya NpUHSIT MHOYKECTBO PEILICHHH, COTJIACHO KOTOPBIM HUKAKOM
Jpyroi oprad, KpoMe cy/zia, He YIOJHOMOYEH Ha3HauaTh HAKA3aHUE 32 COBEPUICHHUE NIPECTYIUICHUS], TaK
KaK 3TO SABJISIETCSA MCKIIIOUMTEIbHON KoMmeTennueit cyma ((1991)1 C.L.R. 858, (1992)1 C.L.R 1134).



LA LEGITIMITE DE LA JUSTICE
CONSTITUTIONNELLE

DOMINIQUE ROUSSEAU
Professeur a4 PUniversité Montpellier I, Membre de
Pinsdrut Universitaire de France

Le XIX® siecle fut celui des Parlements, le XX* est le siécle de Ia justice
constitutionnelle a coutume de dire le professeur Mauro Cappebletti. Et
il est vrai que 'etablissement d'une Cour constitutionnelle est depuis
1945 un élément obligé de toutes les constitutions modernes au méme
titre que linstitution des assembiées parlementaires, d'un gouvernement
et d'un chef de I'Etat; que les pays qui découvrent la démocratie, le
Portugal en 1974, 'Espagne en 1975, la Pologne, la Croatie, la Slovénie,
la Slovaquie, la République tchéque, le Hongrie, la Bulgarie, 1a Roumanie
en 1990 s'empressent dinscrire dans leurs nouvelles constitutions le
contrile de constitutionnalité des lois; que des pays hostiles par tradition
politique a toute forme de contrile juridictionnel des lois découvrent,
comme la France en 1958 et surtout en 1971, les «charmes» mystérieux
du sphinx qui surplombe fa porte d'entrée du Conseil constitutionnel. 1|
ne reste plus, en Europe, que le Royaume-Uni, les Pays-Bas et, dans
une certaine mesure, les Etats scandinaves a n‘avoir pas succombé 3 la
justice constitutionnelle.

Ce succés, voire cet engouement, ne laisse pas pourtant de surprendre.
Dans la tradition démocratique «classique=, le principe de legitimité
consacre dans tous les textes constitutionnels modernes est en effet la
souveraineté populaire, Titulaire du pouvoir, le peuple est, en démocratie,
au principe de toutes choses: il décide, il déléc e, il sanctionne, il
contrdle, il juge, mais il ne peut &tre lui-méme juge, sanctionné ou
contrdlé. Car s'il pouvait I'étre , il ne serait plus le souverain; s'il pouvait
I'étre, il faudrait nécessairement poser I'existence «au-dessus» du peuple
d'un lieu ol se trouvent les valeurs, les régles de jugement des actions
du peuple. En démocratie, le peuple, c'est la Cour supréme, pour
paraphraser le Géneéral de Gaulle.

Or, dans son principe, la justice constitutionnelle s'inscrit contre cette
conception-la de démocratie puisqu'elle se définit comme le pouvoir
donné & des personnes nommées d'apprécier, de contrbler et, le cas
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échéant, de sanctionner la conformité a la constitution des actes pris
par les pouvoirs publics et en particulier, des lois votées par les
représentants élus du peuple souverain, Le peuple élit ses représentants;
par cette procédure électorale se dégage une volonté majoritaire du
peuple; par le vote des lois, les élus expriment et traduisent cette
volonté majoritaire; par le contrdle juridictionnel de constitutionnalité,
les juges portent un jugement sur ces lois qui expriment et traduisent
la volonté majoritaire du peuple. Les trois premiers membres de cette
phrase développent la définition =classique» de la democratie; le dernier
élément lui est étranger, il marque une rupture, une discontinuite ou
encore une «patte d'cie=; 3 droite, sans le contrile de constitutionnalité,
la route de la démocratie «classique=» continue; & gauche, avec la justice
constitutionnelle, le chemin s'ouvre sur une nouvelle configuration
politigue. Plus complexe, plus contradictoire, plus difficile & saisir que
«|'anciennes dans la mesure ol elle a pour propriété de faire vivre
ensemble deux principes jumeaux: la souveraineté populaire et les
droits de 'homme. Méme ‘il ne se résume dans aucun pays 3 cette
seule dimension, le contréle de constitutionnalité est en effet la mise
en forme institutionnelle d'un face-a-face entre les lois votées par les
élus du peuple et les droits fondamentaux de 'homme consacres par le
texte constitutionnel. Ce dernier, par 'action - au sens forc du terme -
des juges constitutionnels, devient un frein cbstacle, une limite a la
volonté exprimée par les élus.

La justice constitutionnelle inaugure ainsi une formidable mutation
politique et, en méme temps, provoque un formidable renouveau de la
théorie et de la philosophie juridique et politique: qui dit le droit? Le
droit peut-il étre «arraché» a la souveraineté populaire? La loi céde t-
elle devant la jurisprudence? Comment se «fait» la jurisprudence? Est-
ce la consécration d'une religion ou d'une métaphysique juridique?...

I. La formation de la querelle sur la légitimité de la
justice constitutionnelle

Si le juge applique un droit dont il n'est pas I'auteur, ia question de la
légitimité démocratique de son intervention ne se pose pas; elle est en
revanche posée si son travail implique une interprétation qui le fait
devenir créateur de droit. Et pour le juge constitutionnel en particulier,
la qguestion prend un sens politique aigué: ne devient-il pas le concurrent
des élus du peuple ?



A) La question de l'interprétation
1. Le juge, «bouche de Ia Constitution» ?

Le travail du juge constitutionnel consiste 4 comparer un texte de loi &
la Constitution pour vérifier que le premier n'est pas contraire a la
seconde, Cette opération de mise en rapport implique nécessairement
que |'étalon de référence existe, soit connu ou puisse étre connu. Ce
sujet, deux conceptions s‘opposent. Pour les uns, les dispositions
constitutionnelies possédent en elles-mémes une signification; les
connaitre est donc un acte simple puisqu'il suffit au juge de les lire,
éventuellement, en cas de difficulté, de se référer aux travaux
préparatoires ou a lintention des auteurs; et juger est en conséguence
un geste mécanigue puisqu'il s’agit d'appliquer un texte possédant en
lui-méme une signification objective. Le juge est ici «la bouche de la
Constitution=; il n‘invente rien, ne crée pas la norme, sa puissance de
juger est en guelgue sorte nulle pour reprendre les termes de
Montesquieu. Dans cette conception, la question de 1a légitimité de la
justice constitutionnelle ne se pose pas dans la mesure ou I'opération
de contrdle est neutre: les Cours appliquent une norme dont elles ne
sont pas maitres, dont le sens est préalablement déterming et qui
simpose a elies,

Four d'autres au contraire, les dispositions constitutionnelles sont
seulement des margques sur du papler; autrement dit, elles n'ont pas
de signification objective qui déterminerait 3 coup sir le contenu de la
loi et, e cas échéant, le contenu de la décision du juge. Toute disposition
peut recevoir plusieurs significations. Un seul exemple: le principe
d'égalité de traitement entre hommes et femmes «signifie» en France
la reconnaissance a ces dernieres de droits particuliers comme
Iinterdiction du travail de nuit dans lindustrie; ce méme principe
esignifies pour la Cour de justice des Communauteés européennes -
arrét du 25 juillet 1991 - gquhommes et femmes so.2nt soumis au méma
traitement, ce qui condamne linterdiction du travail de nuit pour les
femmes. Juger n'est pas un travail simple. Le juge doit, avant et pour
rendre sa décision, déterminer le sens du texte constitutionnel; or,
comme celui-ci peut en accueiflir plusieurs, déterminer un sens c'est
choisir entre plusieurs significations possibles, C'est en écarter certaines
et en retenir une. Muni de ce texte dont il a lui-méme arrété le sens, le
juge doit ensuite e confronter a la loi; et 3 nouveau s'impose a lui 1a
nécessité d'établir la signification des différentes dispositions législatives.
La faculté de juger exige donc un s«talent particuliers pour reprendre
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Fexprassion de Kant, celui de Finterprétation des textes. Et c'est ce
talent la qui ouvra la question de ia Iégitimité dans la mesure oU le juge
se trouve en situation de créateur de normes.

2. Le juge, créateur de droit?

Interpréter un texte, c'est, en droit, lui donner une vie juridique. L'égalité
de droits entre nationaux et étrangers n‘accéde a la qualité de norme
constitutionnelle, c'est-a-dire ne peut produire un effef de droit - par
exemple une censure de la loi - que si et lorsque le juge constitutionnel
attribue cette signification au principe dégalité. Avant cette
interprétation, I'égalité de droits entre nationaux étrangers n'existe
pas comme principe juridique; elle existe seulement comme acte du
langage philosophique, doctrinal, moral ou politique prétendant a la
validité juridique. C'est le juge qui, par le moyen d'une procédure
d'argumentation particuliére, valide ou invalide cette prétention a la
juridicité; bref, c'est le juge qui crée la norme constitutionnelle applicable.
Ce phénoméne, qui n'est pas propre au juge constitutionnel, peut étre
observé dans chacun des pays étudiés. En Italie par exemple, la doctrine
n’hésite pas a reconnaitre que la Cour constitutionnelle rend des arréts
snormatifss, «créatifs» et meme «qui manipulent la norme=. Ailleurs,
la «chose» est décrite avec des mots moins crus...

Linterprétation est donc un acte qui met en ceuvre un pouvoir de
décision. Peu importe ses modalités d'exercice: le juge peut s'appuyer
sur les travaux préparatoires, sur I'intention des auteurs des textes,
sur l'esprit du systéme juridique déja constitué, ou sur I'évolution de la
société et I'esprit de I'époque; au bout de cet exercice, il v a toujours e
moment ou le juge décide du sens du texte? Partir du texte, comme
disent souvent ceux qui veulent diminuer ia part créatrice du juge, est
une formule & double sens: méme si le point de départ est connu ~ce
que personne ne conteste- partir n'est-ce pas s'éloigner, alier ailleurs,
au-dela du texte? Au demeurant, le cheminement intellectuel qui conduit
le juge a décider du sens d'un texte est exposé tout au long des
considérants qui discutent les arguments des «parties» et présentent
les motifs justifiant I'interprétation du texte finalement retenue par le
juge.

Mais pour étre raisonné, motivé et inscrit dans I'ordre des contraintes
argumentatives et donc non discrétonnaires, le pouvoir dinterprétation
du juge n'en a pas moins pour effe: de produire du droit, des régles et
principes constitutionnels qui ont pour objet de déterminer, et le cas
échéant de sanctionner, le comportzment des autres institutions. Or ce



travail juridictionnel posséde toutes les propriétés du travail politique:
les parlementaires ne voient-ils pas des lois qui contiennent des régles
générales ayant la prétention d'organiser, dans les différents secteurs
de la vie sociale, le comportement des individus et des groupes? Et
c'est 14 que surgit la premiére interrogation sur la légitimite, car si le
pouvoir des politiques de créer des régles est légitimé par leur élection
au suffrage universel, sur quel fondement justifier un tel pouvoir pour
les juges?

B) La question de la concurrence avec le Parlement
1. Le juge, légisiateur partiel?

Juger la constitutionnalité des lois entraine également les cours
constitutionnelles dans une situation qui souléve un second probléme
de légitimité. Le Parlernent vote une loi. Le juge constitutionnel contrdle
sa conformité a la constitution. Plusieurs solutions possibles: il déclare
la loi conforme; it la censure; il sanctionne seulement certains articles
ou certaines dispositions; il juge la loi non contraire a la constitution
sous réserve qu'elle soit interprétée et appliquée selon les conditions
énoncées dans la décision. Dans toutes ces hypotheques, 1a loi n'est
parfaite, n'exprime la volonté générale que par la sanction du juge
constitutionnel. En aott 1990, fes gouvernants est et cuest-allemand
s'étaient mis d'accord, aprés de difficiles négociations, sur les modalites
de la loi électorale devant régir la premiére election du Parlement de
Fallemagne unifiée; et les chambres des deux Etats allemands les avaient
approuvées; un parti qui n'obtient pas 5% des votants sur I'ensemble
du territoire n'a pas de représentants au Bundestag sauf s'il est allié
avec un autre parti dépassant, lui, ce seuil. Le 29 septembre 1990, la
Cour constitutionnelle, saisie notamment par le parti des Verts, déclare
cette loi, adoptée par la majorité et I'opposition, contraire a la constitution
en ce qu'elle n‘assure pas 'égalité entre toutes les formations politiques,
anciennes et nouvelles. Le S octobre 1990, les députés de I'Est et de
I'Quest de I'Aliemagne adoptent une nouvelle loi électorale qui s'inspire
des recommandations de la Cour constitutionnelle: elle prévoit deux
zones électorales distinctes correspondant aux deux anciennes entiteés
étatiques de I'Allemagne et dispose que le seuil de 5% nécessaire pour
avoir des députés ne sera pas calculé par rapport a l'ensemble du
territoire national mais séparément sur 'une et 'autre des deux zones.
Qui a décidé de la loi, les politiques ou/et les juges constitutionnels?
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Au Portugal, en Espagne, en [talie, les juges constitutionnels, pour
n‘avoir pas a censurer la loi, préférent souvent rendre des décisions
dites «constructives», C'est-a-dire qui ajoutent au texte législatif les
éléments fui permettant d'étre déclaré conforme 2 la constitution. La
possibilité pour un syndicat de défense en justice un salarié non-syndiqué
n'est admissible, précise par exemple le juge constitutionnel francais,
que si l'intéressé a recu du syndicat une lettre contenant tous les
renseignements utiles «sur la nature et I'objet de I'action exercée, sur
la portée de son acceptation et sur le droit a lui reconnu de mettre un
terme a tout moment a cette action», Autant de «precisionss gui ne
figuraient pas dans la loi et qui deviennent pourtant, par décision du
juge, partie intégrante du régime Iégisiatif applicable en la matiére.

En obligeant le légisiateur 8 reprendre son travail -s'il I'a censuré
partiellement ou totalement-, en donnant dans sa motivation les
conditions d'un ré-écriture constitutionnelle de fa loi, en soumettant
I'approbation de la constitutionnalité de la loi au respect de modalités
d'application qu'il énonce, le juge constitutionnel, par ces opérations
gui sont pleinement et indiscutablement celles d'un contrdle
juridictionnel, participe au processus de fabrication de la loi, Et cette
réalité n'est pas propre au systéme frangais du contrdle a priori de
constitutionnalité. Sans doute, ici, I'examen de la loi intervient avant
sa promulgation et donc a l'intérieur de Ia procédure législative puisque
celle-ci n'est close gque par l'acte de promulgation. Mais le contréle &
posteriori, en vigueur dans tous les autres Etats, conduit au méme
résultat. En effet, reculant devant les conséquences d'une censure d’'une
loi deja promulguée et appliquée parfois depuis longtemps, les juges
constitutionnels de ces pays préférent souvent la maintenir; mais en
contrepartie, ils se livrent 3 un examen de I'application des lois qui les
conduit 2 entrer dans le détail des dispositions pour dire aux autorités
administratives et judiciaires comment elles doivent les appliquer. De
sorte gue la loi réellement applicable est moins celle du Parlement que
celte du juge constitutionnel gui, au fil des recours, la compléte, la
precise, Ia neutralise; plutdt que de la renvoyer aux politiques ce travail,
les juges constitutionnels I'assument par cet examen particulier que
les italiens et les allemands par exemple appelient «micro-
constitutionnalités.

I faut encore ajouter que les Cours constitutionnelles participent 3 la
fabrication des lois par la simple existence de leur jurisprudence qui,
en amont, représente une contrainte pour le législateur lorsqu'il élabore
et discute les fois. Etant donné les décisions déja rendues par les juges



constitutionnels, pouvons-nous, se demandent désormais gouvernements
et parlementaires, adopter telle ou telle disposition?

Le contrile de la constitutionnalité des lois, a priori ou 8 posteriori,
entraine donc les cours constitutionnelles a faire ceuvre de legislateur
négatif ou positif pour reprendre la distinction de Kelsen, a participer
au systéme complexe de production des normes. D'ou fa seconde
interrogation sur leur légitimité.

2. Le juge, contrileur des élus?

Tout juge, judiciaire ou administratif, interpréte les cextes, et par son
contrdle, par sa sanction de telle ou telle application de la loi, il prolonge
Iaction du législateur en donnant & son ceuvre une orientation
particulidre qui, au demeurant, peut évoluer avec le temps. C'est son
métier et c'est aussi celui du juge constitutionnel. Pourquoi des lors
I'activité professionnelle des juges ordinaires ne souléve pas de
probléme, alors que le méme travail exerce par les juges constitutionnels
pose la question de leur légitimite?

Cette différence d'appréhension, qui peut étre discutée, tient a la
représentation différente qu’ont les acteur sociaux de la situation des
deux catégories de juges dans |'organisation des pouvoirs publics: les
juges ordinaires sont pergus comme subordonnés au pouvoir législatif
alors que les juges constitutionnels sont pergus comme lui étant
supérieurs. Les premiers sont les auxiliaires de 1a loi; ils font respecter
la volonté du législateur en contrlant que les individus, les institutions
appliquent correctement la loi. Quand, par exemple, le Conseil d'Etat
annule un décret contraire a la loi, il assure la soumission de
I'administration au pouvoir législatif. Sans doute serait-il possible de
montrer que le juge administratif, comme les autres juges ordinaires,
fonde sa décision sur une interprétation de |a loi qui peut aller au-dela
de la volonté exprimée & un moment donné par le législateur. Mais,
globalement, ils sont considérés comme les gardiens de [a loi. Telle
n‘est pas la représentation de la position institutionneile des juges
constitutionnels. Ils sont les gardiens de la Constitution, c'est-a-dire
d'un texte supérieur a la loi et qui s'impose au iégislateur; par
conséquent, leur contrile a pour objet méme la volonté du législateur
dont ils vérifient qu'il fait une =application» correcte de la constitution.
Bref, les juges constitutionnels apprécient et, le cas écheéant,
sanctionnent le travail des élus du peuple. L'enjeu politique n'est pas le
méme quand le juge administratif considére et quand le juge
constitutionnel déclare que les élus du peuple ont commis une erreur
manifeste d'appréciation.

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONELLE AU NOUVEAU MILLENAIRE

185



186

DOMINIQUE ROUSSEAL LUNIVERSITE MONTPELLIER

Si, par ailleurs, il est admis que le contrdle de constitutionnalité fait
participer les juges constitutionnels a la fabrication de 1z lai, il n'est pas
difficile de formuler la question de leur légitimité: dans un regime
démocratique dont le principe est le suffrage universel, est-il légitime
que des juges, nommés et n‘ayant de compte a rendre 4 personne,
contrblent le travail légisiatif des élus du peuple, s'opposent a la volonté
des représentant de la nation et entrent dans le processus de la
fabrication des lois? Question classique et incontournable que celle de
la légitimité démocratique du contrble de constitutionnalité, mais
question qui n'est pas ou plus sans réponses.

II - La construction de la légitimité de la justice
constitutionnelle

Tout pouvoir, surtout lorsqu’ll est nouveau, donne naissance a un discours
qui énonce sa =vérité» et tend ainsi a le rendre naturel et légitime.
Pour la justice constitutionnetle, les deux thémes principaux du discours
de légitimation sont les droits de I'homme et le contrdle des pouvoirs.

A) Une légitimité construite sur le fondement des droits
de I'homme '

1. La dissociation gouvernés-gouvernants

La volonté de citoyens, du peuple et [a volonté de leurs représentants
élus sont-elies une seule et méme chose ? De la réponse a cette question
dépend celle sur 1a iégitimité démocratique de la justice constitutionnelle.
En effet, s'il y a identification parfaite, si, comme I'écrit Carré de Malberg,
le Parlement est I'égal et méme I'incarnation du Souverain, e contrdle
de I'activité légisiative des représentants par un juge est en contradiction
avec le principe démocratique: dés lors que 13 volonté exprimée par
ses représentants, contriler cefle-ci est nécessairement toucher; discuter,
porter atteinte & la volonté du peuple. Par contre, s'il y a différenciation
entre la volonté du peuple. Par contre, s'il y a différenciation entre la
volonté des gouvernés et celle des gouvernants, le contrile de la loi
votée par ces derniers n'est pas contraire au principe démocratique: ce
n‘est pas la volonté du peuple qui est contrélée mais celle, distincte,
des représentants.

Si chaque thése posséde de solides arguments, ceux en faveur de la
différenciation emportent davantage la conviction... au moins celle de



'auteur de ce livre... L'un des enseignements majeurs de la science
politique contemporaine est en effet que les élus forment un corps
professionnel possédant des intéréts propres, différents de ceux des
citoyens qu'ils font métier de défendre, s'enfermant progressivement
dans le jeu de leur concurrence interne pour préserver leur position et
creusant ainsi davantage I'écart entre leur monde de préoccupations et
celui des gens. Et, déja, a XVIlle siéde, Jean-Jacques Rousseau critiquait
la représentation en ce qu'elle faisait des gouvernants un corps
intermédiaire développant un «moi particulier» face au moi commun
du peuple et ayant pour «effort continuel= de s'approprier la
souveraineté. Ces analyses politistes et ces propos philosophigques
renvoient directement a la conjoncture sociale actuelle caractérisée
par le brouillage de la coupure électeurs-élus de gauche / électeurs-
élus de droite, et par la visibilité de la coupure électeurs de droite et de
gauche / élus de droite et de gauche.

Au demeurant, cette différenciation gouvernés-gouvernants, méme si
la pratique et le travail de rationalisation 'ont fait oublier, est au principe
de l'invention du droit constitutionnel. Revendiquer une constitution,
c'est vouloir spumettre les représentants politiques a des régles de
conduite et a des principes de décision définis par d'autres qu'eux-
mémes, c'est-a-dire définis par le souverain, le peuple; ce dernier
exprime sa volonté supréme dans la constitution et non dans la loi qui
est l'expression de la volonté des représentants. Celle-ci est
nécessairement seconde, et en tout état de cause soumise pour 8tre
democratiquement valable au respect de la volonté du peuple exprimée
dans la Constitution. Il existe donc bien deux espaces différenciés:
celui des citoyens, formé des droits, libertés et principes d'organisation
des pouwvoirs énoncés dans le texte constitutionnel, et celui des
représentants qui n‘ont d‘autres droits que celui de respecter, défendre
et développer ceux de leurs mandants. Mais pour que cette
différenciation prenne sens, il faut que chacun des deux espaces ait
son expression institutionnelle, sinon celui qui n‘en posséde pas reste
sans voix et se voit «complétement saisi» par I'espace qui dispose des
organes nécessaires pour dire le droit. Les Conseils, Cours ou Tribunaux
constitutionnels se posent, dans cette logique, comme les organes de
I'espace des citoyens.

2. Les Cours constitutionnelles, organes des gouvernés

Parlement, gouvernement et dans certains pays présidence de la
République sont les institutions de I'espace des représentants: les Cours
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constitutionnelles sont une des institutions de 'espace des citoyens.
QOu plus précisément, elles sont, au point de jonction des deux espaces,
les institutions qui regardent, qui examinent du point de vue des droits
des individus - de la Constitution - les decisions des organes de la
société politique. Et c'est |'adoption de ce point de vue qui fonde la
légitimité démocratique du contréle de constitutionnalité, Le vote, qu
reste bien entendu un élément nécessaire d'une société démocratique,
est a 1a fois un acte par legquel le peuple exprime sa souveraineté et
celui par lequel le peuple exprime sa souveraineté et celui par lequel il
en délégue I'expression, pour un temps déterminég, a des représentants.
Et, de fait, cette délegation aboutit 4 un abandon de son pouvoir de
décision entre deux élections. Les Cours constitutionnelles atténuent
cette logique-1a du vote: la délégation électorale n'est plus un abandon
dans la mesure o les Cours, en statuant au nom de fa Constitution qui
est I'expression supréme de la souveraineté populaire, adoptent une
référence qui les met en position de faire prévaloir cette derniéra, de
restaurer la volonté populaire en rétablissant la soumission de la volonté
représentative. A titre d'exemple, le Conseil constitutionnel francais a
contrilé la volonté du «peupie francais qui par les référendums du 13
octobre 1946 et du 28 septembre 1958 a approuvé des textes conférant
valeur constitutionnelle aux principes et droits proclamés en 17989=,
et en particulier au droit de propriété (décision du 16 janvier 1982).

Le controle de constitutionnalité tire donc une part de sa légitimité
démocratique de la fonction qu'il remplit: assurer le respect des droits
et libertés des citoyens. Ce respect étant en effet jugé une condition
nécessaire de Ja qualité démocratique d'un régime politique, l'organe
gui en est le garant -~ la Cour constitutionnelle -~ est lui-méme un
élément nécessaire des systémes démocratiques. Jus naturalistes et
positivistes se retrouvent sur cette légitimité fonctionnelle, les premiers
parce qu’ils affirment que cette fonction tient aux caractéres supérieur
et extérieur a I'Etat des droits de t'homme, les seconds parce qu'ils
considérent, comme Michel Troper, que cette protection est seulement
une des conditions du fonctionnement normal de la démocratie,

B) La legitimité construite sur le fondement du contréle
des pouvoirs

1. Le contréle des pouvoirs, critére de la démocratie

L'origine des pouvoirs est-elle le seul critére distinctif de |la déemocratie?
LA encore, selon 12 réponse, la justice constitutionnelle sera considérée



compatible ou non avec la démocratie. Si le suffrage universel définit
tout entier l'exigence démocratique, le contréle de constitutionnalité
lui est irremeédiablement contraire. Est légitime en effet, dans cette
conception-la, le pouvair qui procéde de I'élection; la décision doit donc
revenir a ceux qui, a la suite du vote populaire, disposent de la majorité
arithmétigue. 1l serait contraire  la démocratie que Ia ou les minorités,
battues aux élections, ne s'inclinent pas devant le verdict populaire et
cherchent, par un moyen institutionnel, 8 empécher la majorité de
iégiférer librement selon le mandat qu'elle a recu du peuple. Le seul
contréle admissible, ici, est celui que I'électeur exeice au moment du
vote en censurant ou reconduisant ses élus. Si, en revanche, le suffrage
universel ne suffit pas a définir la démocratie, la voie s'ouvre pour une
reconnaissance possible de la légitimité de la justice constitutionnelie.

Mais quel autre critére que celui de l'origine des pouvoirs peut assurer
plus complétement la qualité démocratique d’un régime ? Le critére du
contréle des pouvoirs. «Un tyran peut étre élu au suffrage universel,
écrit Alain, et n'étre pas moins tyran pour cela. Ce qui importe, poursuit
le philosophe 4 la recherche d'une définition de la démocratie, ce n'est
pas 'origine des pouvoirs, c'est le contréle continu et efficace que les
gouvernés exercent sur les gouvernants=! . Le théme du contrdle est
en effet une idée centrale de la pensée politigue contre toutes les formes
d'absolutisme. Pour Montesquieu par exemple, séparer les pouvoirs
c'est faire que, chagque institution ayant l'intérét et les moyens de
contriler autre, aucune ne puisse abuser de ses prérogatives ou
chercher & les regrouper toutes a son profit; par ce contrdle réciproque
«|le pouvoir arréte le pouvoire, et Ia liberte politique des individus est
sauvegardée. Lidée de contrile est encore présente, d'une autre fagon,
dans la Déclaration de 1789 qui est rédigée pour permettre que les
actes du pouvoir législatif et ceux du pouvoir exécutif soient comparés
avec le but de toute institution politigue, et pour fonder «les réclamations
des citoyens».

Comme critére de la démocratie, la controle possede ainsi deux
caractéres: un aspect «internes= a |a societe politigue chacune de ses
institutions se contrdlant, et un aspect «externe», les gouvernés devant
disposer d'un droit de contrdle sur ces institutions. Ce second caractére
devient aujourd'hui 'élément central de l'exigence démocratique. Parce
gue le premier s'est averé insuffisant; parce que les individus, mieux
informés et disposant d’un savoir plus grand, accédent a la
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compréhension du Jeu politique et n'acceptent plus d'étre tenus a I'écart
t de délivrer un blanc-seing a leurs élus. IIs veulent, a défaut de prendre
eux-memes les décisions, avoir au moins prises sur elles, avoir un droit
de regard qui leur permette de vérifier que leurs attentes, leurs
préoccupations, leurs besgins ne sont pas détournés par la tendance
des hommes politigues a satisfaire d'abord leurs intéréts particuliers.
Ainsi se multiplient, depuis plusieurs armées maintenant, des «comitéss
qui, selon des formes variées, offrent aux individus Ia possibilité d'exercer
un droit de regard sur les différentes politiques publiques, sur
'ameélioration des services publics, sur les décisions d'aménagement
du territoire, sur le traitement des étrangers dans les «zones de transits...
Dans cette logique, le controle du juge puise également sa légitimité.

2. Les Cours constitutionnelles, organes du conirble des
pouvoirs

La garantie et la sauvegarde de la liberté individuelle et plus
généralement des droits fondamentaux se trouvent, pour tous les pays
européens, dans l'existence d'un contrble juridictionnel. Cette
proposition, admise sans difficulté pour les actes des autorités
administratives et les décisions des personnes privées vaut également
a I'egard des lois. Le Parlement légifére non en son nom mais en celui
du peuple; ce dernier doit donc avoir la possibilité, soit avant la
promulgation de la loi soit au moment de son application, de contréler
ou faire contriler qu'elle respecte ses droits. Si la vertu démocratique
et le sens des libertés ne sont pas des caractéristiques naturelies et
spontanées des hommes politiques mais deviennent leurs principes de
comportement seulerment s'ils v ont'intérét, Vexistence d'un contrile
de leur travail législatif et la menace toujours permanente d'une sanction
peuvent étre ces «aiguillons» qui les poussent a la vertu.

Ce critére du contrdle se heurte a trois objections principales: il est mis
en ceuvre non par les gouvernds mais par un juge qui se fait le
représentant authentique de leurs droits; il se fonde sur une
interprétation des textes constitutionnels dont #l est impossible de
garantir l'objectivité; il laisse, au bout du compte, le peuple toujours
sans voix. Sans doute; mais il faut, dans le méme temps, observer que
la fin du monopole parlementaire de défense des libertés et I'introduction
d'une concurrence entre deux institutions - Parlement et Cours
constitutionnelles - exprimant, d'un point de vue différent, la
souverainete populaire peuvent avoir une influence positive sur la qualité
démocratique des lois; que si la subjectivité du juge ne peut étre niée,



linterprétation des textes n'est jamais libre mais déterminée par un
ensemble de circonstances parmi lesquelles jouent un role important,
selon Mauro Cappelletti, a critique publique de la doctrine et les réactions
de I'opinion publique; enfin, que le peuple garde toujours le pouvoir de
dernier mot, dans la mesure ou, comme constituant il peut modifier le
texte constitutionnel, c'est-a-dire la base de référence du juge, et rendre
ainsi possible ce que I'ancienne rédaction interdisait.

Au total, la légitimité démocratique de la justice constitutionnelle se
fonde dans les transformations que son action et les discours qui
I'accompagne font subir 3 Ia notion de démocratie. Centrée sur le principe
de Constitution - et non plus de loi -, d'autonomie des gouvernés - et
non pius de dépendance - et de contrile des pouvoirs - et non plus de
leur origine - la nouvelle configuration démocratigue, qu'il est possible
de nommer démocratie constitutionnelle, se construit ainsi de maniére
compatible avec le jeu du contrile de constitutionnalité.

SUMMARY

Since 1945 the establishment of the constitutional courts is an obligatory
element of the modern constitutions as the institute of the partiamentary
assembly, government, head of the state. In the =classic» democratic
tradition, the principle of the legitimacy in all the modern constitutional
texts is the result of the people sovereignty. In democratic soclety the
people is the owner of the power; it decides, it authorizes, it sanctions,
it controls, it judges, but the people itself can not be judged, sanctioned
or controfied. For if it could be, it would not be sovereign any more, if
it could be, it should necessarily be accepted the existence of the place
«beyond» the people, where the values, the rules of the judgment of
the people actions are situated.

However, principally, the constitutional justice is against this conception
of democracy, because it is defined as the power, given to the persons,
called to evaluate, to control and, in the relevant cases, to decide the
conformity with the constitution of the acts, adopted by the public
powers and especially, of the laws, voted by the representatives, elected
by the sovereign people.

The constitutional justice also reveals an interesting political mutation,
and at the same time, it provokes the excellent novation of the juridical
theory and philosophy.
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The democratic legitimacy of the constitutional justice is based on the
transformations to which the notion of democracy is subject. Founded
on the principle of the Constitution - and not the law, of the autonomy
of the governed - but not dependence - and on the control of the
powers - and not their origin, the new democratic configuration, which
is possible to be called constitutional demaocracy, is constructed in the
manner corresponding to the play of the control of constitutionality.




Prof. Marek Safjan
President of the Constitutional Tribunal Poland

Constitutional Complaint - a Tentative Summary of the Early Experience

Introduction
The introduction of the constitutional complaint by virtue of the Constitution of April 2nd 1997 marked
the opening of a new stage in the activity of the Polish Constitutional Court, and was a harbinger of a
breakthrough in the enforcement of the Court’s core competence, the execution of control over the
constitutionality of legal regulations. In this lecture - rather brief by its very nature - one can only make
an attempt at a few general reflections, primarily concerning the question whether the constitutional
complaint has fulfilled the expectations and hopes associated with its introduction by the authors of the
new Constitution.
The existence of the complaint offered an enormous opportunity for the realization of the crucial value
embodied by any democratic state ruled by law, namely, for bringing the constitutional perspective closer
into the relations between the state and the individual. Indeed, the complaint was to enable the fullest
implementation of the constitutional values and principles into the legal relations and make the
constitutional norms the ultimate point of reference for the state authorities’ decisions touching upon the
constitutionally guaranteed rights and freedoms. Thus, the complaint was to become a transmission gear
of sorts between the abstract and generally formulated norms of the Constitution and the legal situation of
an individual. These expectations have been fulfilled only to a limited extent.
With regard to its fundamental elements, the Polish model of constitutional complaint adopted in Article
79 of the Constitution refers to the solutions known in other European legal systems, while retaining a
number of unique features which justify the thesis that this is, indeed, an absolutely original model. The
similarities are related mainly to the function of this instrument (protection of rights and freedoms
guaranteed by the Constitution), to the tie-in of the complaint with a violation of interests of an entity
taking this course of action (as in other systems, the appellant is obliged to prove the existence of such
direct interest; he or she cannot limit his or her action to proving only the potential for such violation -
thus, this is not an actio popularis model), to the principle of subsidiarity (the appellant cannot use the
constitutional complaint as a path alternative to other legal measures or instruments available to protect
his or her own interests); and to its extraordinary character (a complaint can be filed only following the
exhaustion of the so-called legal path).
Certain unique aspects of the Polish model deserve to be noted, above all - the objective scope of the
complaint, which includes only normative acts (legal regulations), and not acts of legal application as
such. Hence, while the appellant must prove that his or her interests had been violated in the act of
application of law (the path to the complaint is open only after the so-called final verdict is passed), the
subject of the action is, however, not the erroneous application of law by an organ of state authority, but
the unconstitutionality of the law itself - the causative factor behind the violation of the appellant’s rights
and freedoms, and therefore of his or her specific interest. In precisely this point lies the fundamental
difference between, i.a. the German model of the constitutional complaint and the Polish one, and - at the
same time - the significant similarity to the Hungarian solution (although we can hardly speak about
identity, as the Hungarian model, on the other hand, does not require that a violation committed in the act
of application of law be proven).
Constitutional complaint models can be classified according to a wide variety of criteria, e.g. the scope of
rights and freedoms subject to protection, the scope of right of action - the group of entities entitled to
institute proceedings, the relation to other proceedings (scope of subsidiarity), legal consequences, etc.
However, for the purpose of classification, the most important seem to be the differences in the approach
to the objective scope of the constitutional complaint. The exclusion of all acts of legal application from
the scope of constitutional complaint places the complaint proceedings (despite all existent differences)



within the realm of abstract control over law, and thus alongside all other proceedings concerning control
over the constitutionality of law taking place before a constitutional court.

This structure of the complaint implies a number of further consequences. First, the Constitutional Court
does not at all examine the facts or circumstances which support the soundness of the decision in a given
case, but merely reviews the substance of a legal regulation. Secondly, a ruling in favour of the appellant
is not tantamount to a direct removal of the violation of such appellant’s interest, since at this stage, i.e.
that of proceedings before the Constitutional Tribunal, not an amendment to a specific decision is made,
but a review of unconstitutionality of its basis. Hence, it is still necessary for the appellant to effect an
amendment (annulment) to the relevant decision in further administrative or court proceedings, usually in
the course of retrial. Thus, it will be a yet another, third round of the appellant’s battle with the state
authorities to achieve their conformance to the constitutional norms. Thirdly, the finding of an evident
error in the application of law upon recognition of a constitutional complaint cannot lead - even indirectly
- to a correction of the content of the relevant decision, should it have been passed within a
constitutionally compliant regulation. Fourthly, a decision passed in the course of a constitutional
complaint and declaring the unconstitutionality of a regulation will affect other entities as well (see
further comments concerning this matter).

The Objective Scope of the Constitutional Complaint

One of the most important and most difficult problems concerns the question of the objective scope of the
complaint. The formula adopted by the Constitution is extremely broad - every legal regulation is subject
to control in the course of a constitutional complaint. Thus, the scope of objectivity - when so broadly
described - is fundamentally different from the solution adopted in Article 188 clause 3 of the
Constitution, which provides exclusively for legislation passed by the central state authorities. Serious
controversies arise from the question of admissiblity of constitutional complaint proceedings for the
purpose of challenging the regulations of local law, which, while forming a part of legislation of common
applicability, reach no further than a definite territorial unit (see Article 87 of the Constitution, laying
down a so-called closed source system for commonly applicable law). Moreover, it may be of certain
importance that the control over local legislation with regard to its compatibility of with Acts of Law has
been expressly made part of the jurisdiction of administrative courts (see Article 184 of the Constitution).
In the legal doctrine , however, there seems to prevail a conviction that the admissibility of constitutional
complaint should apply to all legal regulations, and the most serious argument supporting such thesis is
the purpose and function of the constitutional complaint, which targets the protection of basic
constitutional rights and freedoms, and thus the values which demand particularly intense and effective
instruments of legal protection. This approach is also supported by the separateness of the constitutional
complaint as a measure with an autonomous scope of application, and thus not subject to the restrictions
of control over the constitutionality of legal regulations provided for in Article 188 clause 3 of the
Constitution. From the practical point of view, the issues of potential violation of rights or freedoms are
far from being ruled out, considering the significant impact which certain regulations of local law, such as
local taxes and other charges, urban development plans and regulations on general order, may have upon
the sphere of individual interests of the citizens. Undoubtedly, this issue requires further debates and
judicial decisions.

Another important and interesting question is that of control exercised - via the constitutional complaint -
over regulations contained in the acts of international law. It seems indisputable that ratified international
conventions (by consent given in a statute), having higher legal standing than statutes (this seemingly
confirmed by the reading of Article 91 clause 2 of the Constitution) are also subject to control via
constitutional complaint . Besides, it should be noted that with regard to certain areas of basic
constitutional rights and freedoms (e.g. the right to court trial, the right to information, the right to
protection of privacy), the scope of constitutional guarantees is much broader than that provided for by
the conventions regulating the protection of rights and freedoms, including, e.g., the European
Convention of Human Rights. In consequence, the recognition that constitutional norms always serve as a



model in the review of international regulations is frequently of great advantage to the citizens.

A much more difficult problem presents itself in the question, of only potential nature at present but likely
to demand urgent response in the not-too-distant future, of the constitutional complaint’s admissibility in
legal action against regulations of the Community law. The issue is already the subject of numerous
statements, and at times - controversies, among the representatives of the doctrine. Generally speaking,
the Constitution establishes very favourable legal conditions for European integration, directly defining
the nature of the accession treaty and the course of its ratification (Article 90 of the Constitution), as well
as the prevalence of the Community law over internal legal regulations (Article 91 clause 3 of the
Constitution) . One should assume, however, that even upon the accession of the Republic of Poland to
the European Union, the constitutional norms will retain their highest legal standing, and thus prevail over
Community regulations. In consequence, this creates - at least potentially - an area of conflicts difficult to
resolve. It appears prima facie that a constitutional complaint can be effectively used to control the
Community law since, as indicated earlier, according to the general formula laid down in Article 79 of the
Constitution, the constitutional complaint may be applied to any legal regulation. The dispute concerning
this issue is not over; it seems, however, that those who relate the constitutional complaint exclusively to
internal legal regulations (i.e. passed by the Polish state authorities) are right. | also subscribe to the
opinion that although the Community law constitutes part of the domestic legal order (or, to be more
precise, of the prevalent legal system), it is not recognised as internal law - and not necessarily from the
point of view of its sources but, above all, of its close ties to other Community regulations, of the
autonomous and coherent entirety of this segment of law, and of the exclusivity of control exercised by
the European Court of Justice in Luxembourg. | will not pursue this issue any further, as it touches upon a
much more general question of the scope of competencies in control of constitutionality of laws exercised
by the Constitutional Tribunal. The matter may be summed up with a general statement that the scope of
such competencies should be limited only to the accession treaty and ratification act, and it should not
include the Community’s secondary law. One cannot rule out however, that such position will become
truly possible only after relevant amendments to the constitutional regulations have been implemented.
An entirely separate problem related to the objective scope of the constitutional complaint is the question
whether annulled and no longer valid regulations should be subject to this type of control. From the
practical point of view, this is obviously a problem of tremendous importance, since legal consequences
of decisions founded on unconstitutional laws may prevail over long periods. The dominant rule - and not
only in the Polish legal system, it seems - is that constitutional control does not extend to regulations no
longer legally binding. Such rule has also been expressed in the new Constitutional Court Act of August
1st 1997 (Article 39 clause 1 item 3), which in this area is a continuation of previous regulations. This
provision had been interpreted rather liberally, since the Constitutional Tribunal’s jurisprudence
formulated the position that a formal annulment of a regulation is not tantamount to such regulation
losing its binding force, as such force has to be assigned to every legal regulation that may serve as a
basis for action at present or in the future, e.g. in conformance with the provisions of intertemporal
legislation .

As a result of recent amendment to the Constitutional Court Act , a crucial - if not revolutionary - change
was adopted, allowing for a considerable exception to the ban on examination of legal regulations no
longer valid. The new Article 39 clause 3 provides that it is allowable to institute proceedings to examine
the constitutionality of a regulation, the binding force of which had been annulled prior to the passing of
the relevant decision, should this prove necessary to protect constitutional freedoms and rights.
Originally, this change was to serve as an extension of the objective scope of the constitutional complaint;
at the final stage of legislative work, however, the explicit reference to the constitutional complaint was
removed. In consequence, the area of control over the constitutional compatibility of law has been greatly
extended; it should not be forgotten, however, that this new regulation’s greatest importance will
demonstrate itself in the area of constitutional complaint. There had been only minimal opportunities for
jurisprudence to play a role in this matter, while attempting to offer precise definitions of premises behind



the control over the constitutionality of legal regulations reaching so far into the retrospect. A noteworthy
example is the judgement in case SK 15/2000, where the following statement was made, among others,
with regard to Article 39 clause 3: "The premise justifying control over the constitutionality of a legal
regulation lies in the proof of links between the given regulation and the protection of constitutional rights
and freedoms. Such links exist if three conditions are met. Firstly, if the regulation under examination
contains normative provisions relating to the area of constitutionally protected rights and freedoms.
Secondly, if there is no alternative legal instrument (other than pronouncing the regulation
unconstitutional) able to effect change in the legal situation which had been definitely prevalent prior to
such regulation losing its binding power. Thirdly, if the potential elimination of such regulation from the
legal system constitutes an effective measure to restore the protection of rights violated as a result of the
prevalence of the questioned regulation” .

The new formula of Article 39 clause 3 opens yet another field for conflict between constitutional
principles and values. According to contemporary constitutional standards, the option of exercising
constitutional compatibility control with its retroactive force affecting legal regulations no longer valid
carries a threat of jeopardising legislative security and stability of long-established legal relations. | am
convinced that it will be indispensable to approach the new instrument of protection with cautioun and
prudence, since its excessive use will unavoidably lead to collisions with the crucial values encoded in the
concept of a democratic state of law. An example relating to the resolution of such conflict has been
provided in a recent judgement by the Constitutional Tribunal, whereby the Tribunal supported the
recognition of unconstitutionality of regulations making the process of inheriting farms effective no
sooner than the date of pronouncement of a judgement in such case, precisely in order to avoid the
violation of a long standing rule of the European legal tradition that inheritance proceeds in conformance
with regulations prevalent at the moment of opening of the will, i.e. of the testator’s death .

The importance of decisions concerning the application of Article 39 clause 3 of the Constitutional Court
Act will be tremendous. This conviction is well proven by the constitutional complaint, recently filed with
the Constitutional Tribunal (Ref. No. SK 5/2001) and already in trial, to recognise unconstitutional the
regulations on nationalisation passed during the early years of the post-World War Two period.

Finally, there is also an interesting problem of the so-called legislative negligence as a subject matter of a
constitutional complaint. The problem is well known to the German constitutional doctrine, and the
jurisprudence of the German Constitutional Court allows for complaints with regard to such negligence to
be instituted . It would be difficult, however, to find signs of a clear-cut and unambiguous position on this
issue in the Polish doctrine .

Constitutional Models Concerning the Constitutional Complaint

Interesting, yet difficult dilemmas arose with the question of admissible constitutional models. As is
commonly known, there is a variety of model solutions in this field, e.g. those referring to strictly defined
categories of rights, or those recognising broader areas, e.g. including rights guaranteed in international
conventions, or rights only indirectly protected by constitutional provisions .

In light of the Polish model, it is indisputable that a constitutional complaint can refer only to those
constitutional norms which institute guarantees for the protection of rights and freedoms. The catalogue
of fundamental rights and freedoms has been laid down in Chapter Two of the Constitution; yet these
regulations do not exhaust all constitutional guarantees, since certain fundamental rights and freedoms
elevated to the position of principles of the state’s system have been clearly defined in Chapter One of the
Constitution, e.g. the freedom to form political parties (Article 11), the freedom of formation and activity
of trade unions (Article 12), the freedom of press and other public mass media (Article 14), protection of
marriage and the family (Article 18), the freedom of engaging in business operations (Article 20), or the
protection of ownership and inheritance rights (Article 21). It is a separate question, to what extent other
constitutional values translated from general constitutional norms which are assuming the character of
general clauses can form an independent basis for a constitutional complaint. This concept, seeking
support for constitutional guarantees in the area of more broadly perceived constitutional axiology, in the



spirit of constitution or in its general clauses, is well known in the constitutional doctrine, and has been
most clearly articulated by the famous Swiss constitutionalist, Zaccario Giacometti . Here | refer mainly
to Article 2 of the Constitution, expressing the principle of a democratic state ruled by law, realizing the
principles of social justice. It is a typical feature of the Polish constitutional jurisprudence that the
democratic state ruled by law clause had served as a basis for a number of fundamental trends in
jurisprudence concerning the area of fundamental rights protection. This particular principle was the basis
for the expansion of constitutional values to include, among others, the protection of acquired rights and
of the so-called ongoing concerns, of confidence in the state and in any laws thereby enacted, the
protection of presumptive good faith as a general rule in proceedings (praesumptio boni viri); an adequate
vacatio legis prior to the coming into force of any normative act. Such basic rights as the right to a fair
trial in court or to protection of privacy had been included in the catalogue of constitutionally guaranteed
rights even prior to the enactment of the new Constitution, thanks, in part, to the creative development of
the principle of a democratic state ruled by law. Not all rights formerly attributed to the clause of the
democratic state ruled by law have been directly reflected in relevant constitutional norms. The
Constitutional Tribunal detected a number of other - one might say technical - principles in the substance
of Article 2 of the Constitution, related to the course of legislative process and creation of law, e.g. by
expressing a conviction that in a democratic state ruled by law, legislation should be comprehensible to its
addressees, and phrased sufficiently clearly to allow its application without major doubts concerning
interpretation. The Tribunal also stated that upon entering into force, legal regulations should be
realistically available through a proper form of publication and dissemination of official journals
containing such regulations. Finally - as it has been said earlier - sufficient time must be allowed for legal
regulations to enter into force following the date of their announcement; the ban on retroactivity of law
comes in here as well. It seems rather obvious that these "semi-technical” rules also exert a relatively

significant impact on the respect for the rights and interests of an individual. "Procedural justice”, for the
sake of this lecture understood rather broadly as the correctness and integrity of the actual process of
drafting, amending, and implementing law, and also relating to the legislative quality of law (though not
to its content) - and therefore the comprehensibility, coherence, unambiguousness of legislation etc. -
plays, notwithstanding the banality of this statement, the role of an important guarantor from the
perspective of fundamental rights protection. | am convinced that the matter should be approached with
flexibility. In every case when a violation to procedural justice as described in Article 2 of the
Constitution is being questioned, with regard to a legal regulation concerning the area of interests linked
with a constitutionally protected right or freedom, also recognised as a fundamental right, the
constitutional complaint should be admissible (e.g. the interference with the ownership rights based on an
ambiguous regulation offering ample field for interpretative abuse is a violation of constitutional
ownership rights for the specific reason that such regulation violated the standards of a state ruled by law
stemming from Article 2 of the Constitution, and not because of some normative provisions or other
encoded in a given legal norm). Wherever fundamental or indeed elementary requirements relating to the
"quality” of law (e.g. the ban on retroactivity of law) are concerned, | would rather support the
acceptability of the constitutional complaint on the autonomous basis offered by Article 2 of the
Constitution. The debate on this matter is far from over, and one could well expect that a clear-cut
position in this area is yet to be formed during the coming years.

Among the representatives of the doctrine, and also among the judges of the Constitutional Tribunal, one
can observe rather significant discrepancies concerning the application of the rule of equality (Article 32)
as an independent constitutional model justifying the complaint. Undoubtedly the matter is somehow
related to the above mentioned issues of quality of law. Two contradicting positions are being presented .
According to the former one, Article 32 should be used as justification for a complaint if the accusation of
unequal treatment concerns a regulation relating to one of the fundamental rights guaranteed by the
constitution (a variant of strict interpretation of complaint premises as laid down in Article 79 of the
Constitution). In the latter one, unequal treatment is always a violation of a fundamental right per se, as



such right provides for the just and equal treatment of all addressees of legal norms (such complaints arise
e.g. with regard to regulations in the area of social security concerning disability pension and retirement
benefits, where at times relatively significant differences between various social groups can still be
observed). In this particular dispute | support the latter position, since | am deeply convinced that
inequalities - i.e. discriminatory treatment of selected social groups - always translates into violation of a
constitutional value of fundamental importance, namely the imperative of fair law, which is an
inseparable component of a democratic state ruled by law (this is asserted in particular in Article 2 of the
Constitution, which - alongside the clause on the democratic state ruled by law - also provides the
imperative for the state to realise the postulate of social justice).

Most intense disputes and controversies, however, arise with regard to constitutional norms which
regulate the protection of the so-called social and economic rights . In this field, we encounter a
particularly high number of constitutional norms that may be perceived as blank and of very general
nature, that actually transfer the burden of shaping the content of the various laws onto statutory norms.
Avrticle 81 indeed states that rights defined in Article 65 clauses 4 and 5 (protection of minimum wage and
full-time employment), Article 66 (right to a safe and hygenic workplace, to holiday leave, and to days
free from work), Article 69 (social support for the disabled), Article 71 (assistance for families in difficult
financial conditions and maternity benefits), and in Articles 74-76 (concerning environmental protection,
housing needs coverage, and consumer protection) can be asserted exclusively within boundaries
specified by a statute. Concurrently, however, there exist other social rights, which have not been listed in
this catalogue, although the Constitution itself refers to ordinary Acts of Law for their more precise
content (e.g. Article 65 - freedom of the choice of profession, Article 67 - right to social security, Article
68 - health care rights). It can be thus concluded that the Constitution itself differentiates between the
various categories of social rights according to the degree of precision in the content of the law and the
intensity of constitutional guarantees. In consequence, according to these criteria, three levels of
regulations concerning these rights can be distinguished, namely: a) the level of full constitutional
guarantee (e.g. freedom of artistic creativity and scientific research - Article 73, health care rights -
Article 68 clause 1, and right to education - Article 70 clause 1: the existence of a universal system of
protection of these latter rights stems directly from the Constitution, and does not depend on any statute,
which - on the other hand - may define the form of providing health benefits or ensuring primary
schooling); b) the level of protection based in part on constitutional guarantees (e.g. freedom in the choice
of employment and occupation - an ordinary statute may define exceptions to the rule; tuition-free
education in public schools - a statute may, nevertheless, define the scope of university-level educational
services provided for tuition - Article 70 clause 2); c) the level of protection placed entirely within
ordinary legislation (all the above mentioned rights specified in Article 81 can be asserted exclusively
within the boundaries laid down in the statute).

Under these circumstances, it is necessary to pose an essential question whether one can indicate
constitutional models when following a constitutional complaint, especially with regard to the second and
third categories of social rights. To what extent and in what sense can one refer to the principle
concerning freedom in the choice of occupation, for example, if a statute is to define exceptions; or to
consumer rights and environmental protection, if the content of such rights is - in conformance with the
Constitution itself - fully determined by the provisions of ordinary statutes? | wish to express a conviction
- still open for dispute - that each and every social right included in the catalogue of constitutional rights,
regardless of the adopted level of constitutional protection guarantee, can serve as a constitutional pattern
in constitutional complaint proceedings. It is not whether such protection exists at all, but what level of
this protection may be "constitutionally demanded” from the legislator, that is the very essence of the
question. No constitutional norm can be regarded as deprived of its proprietary normative content and
fulfilling the sole function of ideological proclamation. A different opinion in this matter would have to
entail a return to purely ideological concepts, and to constitutions of the communist era, empty in their
normative content. In consequence, seeking a rational approach in weighing constitutionally guaranteed



rules and values, one should distinguish between the level of protection applied to the various categories
of social rights. It is quite unique, for example, that the fact of fulfilling a constitutionally guaranteed
right by an ordinary statute cannot be subjected in its entirety to the legislator’s arbitrariness or discretion.
In one of its decisions regarding a constitutional complaint, the Constitutional Tribunal actually
emphasized that a reference to an ordinary statute is equal to the obligation on the part of the legislator to
introduce such regulations that would best optimise - in given social and economic conditions and taking
into consideration the principle of social justice - the content of specific social tools or mechanisms .
Adopting such a path in interpreting the Constitution, | would be consistent in not excluding the option of
referring - in a constitutional complaint - to constitutional models representing the lowest level of social
guarantees, including those described in Article 81 of the Constitution. At stake here is, above all, the
guarantee of the existence of law itself, and not its specific substance or content, since the latter have been
- by the will of the constitutional legislator - set at the level of ordinary statutes. An entity benefitting
from the minimum wage guarantee cannot effectively question, through claims ditected against the state,
the level of such remuneration defirned in relevant legal regulations, he or she could, however, effectively
refer to constitutional protection - i.a. via constitutional complaint - in the absence of any regulation
binding employers with regard to mandatory minimum wage.

Obviously, one should not overlook the fact that the choice of one interpretation format over the other is
closely related to the axiological concept of a contemporary democratic state. The sphere of protection of
the weakest social groups seems to be firmly rooted in the foundations of the modern state and this trend
has a strong presence in the countries of the European Union (not by accident has the protection package
social and economic rights found its way into the Basic Rights Charter of the European Union ). The
interpretation of constitutional norms should always recognise the entirety of the axiological order
stemming from constitutional standards and based upon a number of key principles relatively clear in
indicating that Poland is displaying features of a social state to a considerable extent. This is indicated by
the imperative of social solidarity, potentially arising from Article 1 of the Constitution (*The Republic of
Poland shall be the common good™), from the principle of social justice (Article 2), or from the
constitutional concept of social market economy (Article 20) . In no case, however, may the interpretation
of the above mentioned principles mean a return to the concept of vulgar egalitarianism, or the formation
of a fictitious enactment of the rule "to everyone according to their need”. The actual purpose is that of
restraining egoism, and of providing the public authorities with a general operational direction. It should
also be noted that, particularly in reference to this category of rights, the postulate that the Constitutional
Court show necessary moderation and refrain from forcing a specific vision of social justice upon the
entire society - is particularly timely and relevant .

Closing the theme of constitutional model, it would be worthwhile to signalise issues related to the fact
that the Constitutional Tribunal is bound by the scope of constitutional complaint, also in reference to
constitutional models. | believe that the Polish constitutional practice is excessively rigorous in this area
for no sound reason. Whenever arguments quoted to support the complaint are indicative of a possibility,
or indeed justifiability, of founding constitutional accusations on constitutional models other than those
clearly provided, it would seem highly justified for the Constitutional Tribunal to undertake an analysis of
the controlled regulation from the perspective of unjustly neglected rights. Particularly in the area of
fundamental rights and freedoms do we encounter rights supported concurrently by a variety of
constitutional norms . Restricting control functions to the examination of a sole aspect of a guaranteed
right limits opportunities for action recognising a broader context of constitutional axiology.

Effects of Judgement in the Objective Scope of the Constitutional Complaint

The originality of the Polish model of constitutional complaint is manifested i.a. in the nature of the
effects of constitutional complaint judgements. Any case, albeit specifically rooted in a dispute taking
place earlier before a common or administrative court, when examined before the Constitutional Tribunal,
is converted into a dispute concerning the constitutionality of law, not the soundness of a specific
decision. Thus, a judgement of the Constitutional Court does not in any way differ from decisions issued



in other proceedings instituted in the course of so-called abstract control: it is but a verdict concerning the
constitutionality or unconstitutionality of a controlled legal regulation, not a decision relating to facts or
their proper subsumption. Thus, the factor that evidently distinguishes the Polish complaint model is
related to the nature of abstract control applied in actual proceedings before the Constitutional Tribunal,
and therefore in separation from the circumstances of a specific case. It is relatively obvious that a
judgement in a constitutional complaint case carries universally binding power - thus, if it declares
constitutional incompatibility of a regulation, it effects the elimination of such regulation from the legal
order as of the date of the judgement’s proclamation. Such effect, according to prevalent opinion, acts to
the benefit of the future (pro futuro), and therefore does not signify invalidity of a given regulation since
its coming into force (ex tunc), which would evoke tremendous legal chaos and undermine public
confidence in the law. What are, therefore, the benefits enjoyed by a victorious appellant in a dispute
before the Constitutional Tribunal concerning unconstitutionality of a law? The appellant’s benefits are

related to the limited retroactivity of the Tribunal’s judgement, consisting in an option to annul by retrial a
decision passed formerly (by a court or an administrative authority) on the basis of a constitutionally
incompatible piece of legislation. But at the same time - and this is unique in the Polish solution - the
opportunity of re-instituting proceedings and altering a former decision is made open not only to the
appellant (a natural consequence, since the appellant’s action caused the elimination of an
unconstitutional norm), but to any other entity who had encountered a similar situation (i.e. a decision had
been passed in such other entity’s case by virtue of an unconstitutional regulation), which is by no means
an obvious solution. This broadly defined (in subjective terms) result of a judgement to the effect of
unconstitutionality of a legal regulation accentuates ever stronger the individual and the public or general
purpose of the constitutional complaint. The scale of retroactivity of the judgement in the subject matter
of the constitutional complaint may indeed give rise to certain doubts, already expressed in a variety of
literature in the past . It has been very correctly pointed out that the benefits stemming from the limited
retroactivity of a judgement should be enjoyed primarily by the entity who - in his or her individual action
- ensured a decision to the effect of unconstitutionality of a regulation. In such cases, there exist
particularly firm axiological premises for sacrificing the values of certainty of law and stability of legal
relations for the sake of protecting the rights of the entity who had instituted proceedings. On the basis of
legis latae fundamentalis it does not, however, seem possible to restrict the application of Article 190
clause 4 of the Constitution (describing the basis for retrial to the purpose of annulling a constitutionally
incompatible decision) to entities filing constitutional complaints only.

As a side comment one could only add that such individual and yet public nature of interest protected via
a complaint enables a continuation of proceedings even if the appellant had died before their conclusion.
This is a logical consequence of the fact that the Constitutional Tribunal’s judgement is separate in its
legal effect from the specific case which had been the source of instituting the proceedings before the
Tribunal.

Interpretation-Related Judgements vs. the Constitutional Complaint

As emphasised before, one of the most characteristic features of the Polish constitutional complaint
model, actually differentiating it from the solutions adopted in the majority of other countries applying
this instrument (Germany, Spain, and Slovenia, among others), is the elimination of any complaints
against erroneous or unconstitutional application of law. Such solution may obviously be recognised as
strongly disputable, since the very objective of the complaint is to protect constitutionally guaranteed
rights and freedoms, and from the perspective of the protected entity it is of no consequence whether the
guarantees due are violated as a result of erroneous application of law, or of the correct application of
unconstitutional regulations. The Polish solution carries two crucial advantages, which must not be
overlooked. Firstly, the Polish model is consistent, given the function of the Constitutional Tribunal as a
court judging the law rather than facts. Secondly, it enables a more distinct separation of the scope of
competencies between common courts and the Constitutional Tribunal; the former are responsible for the



definition of the content and for enforcement of valid legal regulations in conformance with the adopted
rules of interpretation, while the latter has the exclusive competency to pronounce the constitutional
compatibility of a given legal regulation. Against the background of such model, the extraordinary and
subsidiary nature of the complaint, which cannot under any circumstances be treated as a measure of
appeal, i.e. a third or fourth instance, is much more pronounced. Moreover, it cannot be concealed that the
faulty use of the complaint as an extraordinary cassation measure constitutes one of the most frequent
reasons for refusal to proceed firther with a filed complaint.

In model terms, the Polish solution is unambiguous and clear-cut. It turns out, however, that this model -
while clear in the theoretical sense - does not seem equally transparent in practice, since there exists an
area of collision between the spheres of constitutional compatibility examination and of correct
application of law. This area is marked by the scope of application of the so-called interpretation-related
decisions, the essence of which consists in the recognition of constitutionality of a given regulation,
however, under the condition of its specific understanding. When passing such decision, the
Constitutional Tribunal relies on two premises: firstly, on the assumption of constitutionality of the
regulation; secondly, on the principle of interpreting law in conformity to the Constitution, which in turn
translates into an ever-present imperative of seeking - given several possible interpretation scenarios -
such comprehension of the norm that can be reconciled with constitutional principles and values.
Undoubtedly, the Tribunal thus enters the area of application of law, but - as has been emphasised in
Constitutional Tribunal’s jurisprudence - this should be exceptional, and cannot relate to regulations with
a clearly defined format of interpretation in court jurisprudence and in doctrine. Briefly speaking,
interpretation-related jurisprudence should not serve as a basis for the rejecting of such meaning of a legal
regulation that had been formerly adopted, i.e. for the rejection of any previously adopted trends in
jurisprudence. Undoubtedly, though, the intention of an interpretation-related decision is to make the
relevant interpretation binding to courts, and to eliminate those options in interpretation which could lead
to a conflict between law and constitutional principles and values. However, how does this relate to the
constitutional complaint? An interpretation-related judgement adopting a different meaning of a given
regulation than that formerly serving as a basis for the final decision in the source case for proceedings
before the Constitutional Tribunal indeed means that in the appellant’s case, law had been applied
erroneously in proceedings prior to the complaint being filed with the Constitutional Tribunal, and thus
the proceedings before the Constitutional Tribunal are an attempt at correcting such error rather than at
eliminating such regulation as constitutionally incompatible. Such cases may be exceptional in nature, but
have already occurred in judicial practice , and may signal of a breakthrough in the perception of the
constitutional complaint as a measure serving the sole purpose of eliminating norms incompatible with
the Constitution.

The consequence of such judgements is not fully transparent either, particularly with regard to the
question whether such decisions may - as per Article 190 clause 4 of the Constitution - serve as a basis for
retrial and annulment of any former final judgement which, based on unconstitutional interpretation,
violated the appellant’s rights. | am deeply convinced that - given the particular function of the complaint
- more openness to such interpretation of Article 190 clause 4 (on retrial) is fully justified and compatible
with the constitutional complaint logic.

The Up- and Downsides of Polish Constitutional Complaint Model

The above presented crucial problems, controversies and doubts concerning the Polish model of
constitutional complaint seem to be supporting a statement that the applied solutions are rather difficult,
and perhaps present too high an obstacle to the potential addressees of this instrument, willing to use it to
defend their own rights and freedoms.

Statistics for the first years of the constitutional complaint in the judicial practice of the Polish
Constitutional Tribunal may indeed be a cause for concern: although the impressive number of 526
constitutional complaints have been examined since the introduction of this instrument, only 26
judgements containing a meritorious response to accusations of unconstitutionality of laws have been



passed; and of these as few as 9 contained solutions favourable to the appellants.

Additionally, we should bring up the lack of any direct results of such judgements in the area of the
appellant’s rights, since in light of the adopted model it will be necessary to re-institute proceedings to
annul a former decision or judgement detrimental to the appellant. This frequently translates into a further
complex and certainly time-consuming path before the judgement of the Constitutional Tribunal can be
finally "consummated” in accordance with the appellant’s interest. Such a scenario can be discouraging
even to the most avid supporters of the constitutional complaint, as the perspective of reaching the desired
goal seems to be fairly obscure and uncertain. In some respects, the path itself seems to be even more
complicated than the filing of a complaint before the Human Rights Tribunal in Strasbourg, and in any
case very similar with regard to the degree of difficulties (the necessity of exhausting all other legal
measures available ). The advantage of filing a complaint with the Human Rights Tribunal, on the other
hand, is the option of accusing domestic authorities of malpractice in their performance and of improper
application of law as such, and thus not only the law itself.

Are we then facing an instrument of pure mirage, a counterfeit legal protection measure - or perhaps the
complaint plays (or can play) a crucial role in the protection of rights and freedoms? In consequence, is
the typical constitutional complaint model as applied in the European countries not a better and more
effective solution, providing an opportunity for filing a complaint against the actual judgement or other
decision flawed by erroneous and unconstitutional application of law?

Notwithstanding the above, it seems that the overall assessment of the Polish constitutional complaint
model is not that negative, if all the actual functions of this legal instrument were to be recognised. In any
legal system, the constitutional complaint has to remain a special and extraordinary measure. It goes
without doubt that also in those legal systems where the constitutional complaint includes accusation of
erroneous application of law, and therefore is potentially much broader, it has to be subjected to far-
reaching selection during the introductory proceedings. It may be assumed that in the Polish system the
selection criterion is applied by the legislator, whereas in other systems it depends more on the position of
the constitutional court, on its greater or lesser openness, and on the overall focus on one or another scope
of issues. In a certain sense, the Polish model thus restricts - potentially, at least - the field for
arbitrariness in decision. In extreme contrast to this solution is the American model, by which the matter
of case selection itself is always subject to a decision of the Supreme Court. Does this, however, ensure
higher efficiency in the protection of constitutional rights? The tediousness of the Polish solution,
stemming from the multiple levels of proceedings (the Constitutional Tribunal’s judgement still needs to
be followed by retrial) is - on the other hand - compensated by a more rapid examination of filed cases:
the average time span of constitutional complaint proceedings ranges from 6 to 12 months, a relatively
short period for a European constitutional court.

Selectivity and poor availability of constitutional complaint forms, in a sense, part of this legal
instrument. In light of such features it will never become a commonly available and widely open measure
of legal protection. The evaluation of this institution, however, should recongize the fact that the
constitutional complaint has been introduced as an instrument for stimulating civic initiative in the
forming of a proper legal system and of standards for a democratic state ruled by law, rather than as a
measure of protecting a particular interest related to a specific violation of a right or freedom. This factor
of general or public interest in the use of the constitutional complaint is of fundamental importance, and
only considering this aspect can its sound assessment be performed. | am convinced that the Polish
model, evaluated from this particular perspective, has been positively appraised. This institution is
gradually making its way into the legal system, and one can be almost certain that in the not-too-distant
future, proceedings instituted by the constitutional complaint will predominate in the judicial practice of
the Constitutional Tribunal.

While commending the Polish model of constitutional complaint, one has to but notice its very serious
flaw, namely the necessity for the appellant to pass numerous procedural stages before finally reaching
the desired target, i.e. the elimination of the violation of a constitutionally guaranteed right or freedom. |



believe that while retaining the fundamental elements of this model, it could be significantly simplified by
enabling - at least in certain obvious situations - the Constitutional Tribunal to directly amend or annul the
decision which had given grounds for filing the constitutional complaint. I am confident that a relevant
legislative measure could be introduced with no need to amend the Constitution. The issue, however, is
decidedly controversial.

And, finally, the last issue. There is a certain sensitive tension between the various courses which
ultimately lead to the founding of a final judgement in a given case on a constitutional regulation.
Undoubtedly one of such "methods” is the juridical question (Article 193 of the Constitution), which may
be filed with the Constitutional Tribunal by the adjudicating bench deciding a specific matter, should they
develop doubts as to the constitutionality of regulations recognised as the basis for such decision. Such
method could, in a certain sense, act preventively towards the constitutional complaint, since the
constitutional problem would thus be resolved at an earlier stage, that of court proceedings. To date,
despite the broadly structured premises of juridical question and the admissibility of such question being
filed by any adjudicating bench, this measure is applied only in an approximate dozen cases per annum.
The direct application of the Constitution by the adjudicating court is an alternative to the juridical
question. This measure cannot be excluded, under one condition, however, that the direct application of
the Constitution (while provided expressis verbis in the Constitution itself, in Article 8 clause 2) will not
lead to the refusal by the adjudicating court to apply the regulations of a valid statute. Such authority is
reserved - according to the prevalent opinion - as an exclusive competence of the Constitutional Tribunal.
The practice is at times somewhat different, and gives rise to serious concerns regarding the coherence
and stability of the legal system. This has been confirmed in the famous judiciary dispute concerning
remuneration, in which local courts applied a constitutional norm directly (Article 187 clause 2 on
remuneration due to judges and reflective of the dignity of the office) in order to award judges higher
remuneration than that provided for in statutory regulations .

A more general reflection lends itself in the summary. The permeation of the Constitution into the overall
legal system, a certain "constitutionalisation” in the way of thinking about the law and its application, and
the transfer of constitutional axiology onto the level of ordinary legislation - all constitute a true
breakthrough in the functioning of law in Europe of the post-war period, and in our part of it - after 1989.
However, this phenomenon carries certain negative implications which, in case of lack of judiciary self-
restraint, lack of caution and prudence in the interpretation and application of law, and lack of self-control
among judges, to say it directly - may open way for elements of anarchy in law, or jeopardise its solidity
and stability at the very least.

Pe3rome

PaccmoTpenue KOHCTUTYIIMOHHBIX kaio0, npexycMoTpeHHoe Koncrurynueit 1997r., oTKpbLUIO
HOBYIO cTaauio B nesarenbHocTy [lonbckoro Koncrurymumonnoro Tpubynana.

B cBoeM nokiazie aBTOp BBIIEINI BaXKHBIC M aKTyallbHbIE TIPOOJIEMBbI, CBS3aHHBIE C
KOHCTHUTYITMOHHOM kaimo00i. OaHOM U3 BaXXHBIX U TPYAHBIX TPOOJIEM SBISETCSA TO, 4TO B KOHCTUTYIIHI
JaeTCsl OYEeHb MUPOKas (OPMYITHPOBKA: KaXK/bIH MPABOBOM aKT MOXKET OBITh IPEAMETOM
KOHCTUTYLMOHHOT'O KOHTPOJISI Ha OCHOBE MHAMBHIyaIbHOM KOHCTUTYLIMOHHON XaJlo0bl. DTO
(dbopMynHMpoBKa B MpUHLUIIE OTIMYaeTcs oT 1. 3 cr. 188 KoHcTuTyium, KoTopas npeycMaTpuBaceT B
KauyecTBe MpeAMeTa KOHCTUTYLIHOHHOTO KOHTPOJISI HA OCHOBE KOHCTUTYIIMOHHOMN KaoObl
UCKJIIOUUTENIBHO 3aKOHOATENbCTBO, IPUHATOE LEHTPAIbHBIMU IOCYJaPCTBEHHBIMU OpraHaMu. JTO
MPUBOJUT K BOBHUKHOBEHHIO CEPbE3HBIX PA3HOTIACH B BOIIPOCAX O AOMYCTUMOCTH KOHCTUTYLIMOHHBIX
&KaJo0, B KOTOPBIX OCIIAPHBAIOTCS aKThl MECTHBIX OPTraHOB.

Jpyroi BaXXHBIN M MHTEPECHBIA BOMPOC, BHIICTECHHBIM aBTOPOM, - 3TO OCYILIECTBIECHUE HA OCHOBAaHUHU
WH/IMBUYAIbHOM %Kalo0bl KOHTPOJIS M IO OTHOIIEHHUIO K MEXKIYHAPOJHBIM JIOTOBOPAM.



Bonee cnoxnyro nmpobiemy npeAcTaBiIseT U3 ce0s BOMPOoC, KOTOPBINA OyIeT akTyajaeH B CKOPOM
Oyay1em, - 3TO BOIIPOC O JIOMYCTUMOCTH KOHCTUTYIIMOHHBIX 5Kaj100, OCIIapUBAOLINX IIPABO COOOIIECTB.
[To aTOMY BOmIpOCY €11e BeayTcs CIOpbl, U, IO MHEHHUIO aBTOPA, T€, KOTOPBIE YTBEPKIAAIOT, YTO 10
KOHCTUTYLIMOHHBIM ajlo0aM MO>KHO OCIIApHBATh TOJIbKO BHYTPUTOCYAAPCTBEHHBIEC aKThI, TIPABBL.

Jpyras npoGiema cBs3aHa ¢ BO3MOXHOCTBIO OCIIAPUBAHUS KOHCTUTYILIHOHHOCTH aKTa, KOTOPHIiA
6onbiie He aeicTByeT. CornmacHo 3akoHy oT 1 aBrycra 1997 roga “O Koncrutymonnom Tpubynane”,
KOHCTUTYLIMOHHBIM KOHTPOJIb HE OCYILECTBIISIETCS IO OTHOIIEHHIO K aKTaM, MMOTEPSABIINM CBOIO cuily. B
CJIEICTBUE HEJIABHEH IONPABKU K 3TOMY 3aKOHY, Pa3pelliaeTcs OCYIIECTBICHNE KOHCTUTYLIMOHHOTO
KOHTPOJISI [0 OTHOLIEHUIO K aKTaM, KOTOPbIE OTEPSIIN CBOIO CUJTY JI0 BBIHECEHUSI COOTBETCTBYIOIIETO
pelLIeHus.

B nonbckoit Mosieny KOHCTUTYLHHOHHON aJloObl HEOCIIOPUMO TO, YTO KOHCTUTYI[MOHHAS Kajloba
OTHOCHTCSI TOJIBKO K TEM HapyLIEHHBIM KOHCTUTYLIMOHHBIM HOpMaM, KOTOPbIE IIPEyCMaTPUBAIOT
rapaHTUU 3alIUTHl PyHIaMEHTAIbHBIX IPaB U cB000A. DyHIaMeHTaIbHbIE TPaBa U CBOOOIbI
nepeuncieHsl B riase 2 Koncturynuu.

Eme onHa uaTepecHas npobiema - 3To, Tak Ha3biBaeMasi, HEOpPEKHOCTh 3aKOHOJATeNs KaK MpeaMET
WH/IMBUYaIbHOM KOHCTUTYLIMOHHOM Kaio0bl. JTa npobiieMa Halllla CBOe pellieHHe B KOHCTUTYLIMOHHOM
JNOKTpHUHE ['epMaHuy, 4ero Henb3s CKa3aTh O MOJbCKOW TOKTPUHE.

Baxno ormeTuth TOT dakT, yro Koncrurynnonusiii TpuOyHan orpanndeH paMKaMu
KOHCTUTYIIMOHHOH 7kajio0bl. ABTOp YBEpPEH, UTO MOJIbCKasi KOHCTUTYIIMOHHAS IPAKTHKA OYEHb CTPOra B
3TOM BOIIPOCE.

Camas xapakTepHas yepTa MoJIbCKOW MOJIETN KOHCTUTYLIMOHHOM Kano0bl, KOTOpas OTJINYaeTcs OT
MOJIeNIel IPYTUX CTPaH, - TO HEMPUEMIIEMOCTb JIF000H >Kai00bl MPOTHB HEMPABUILHOTO HITH
HEKOHCTHYLIHOHHOTO IPUMEHEHUS 3aKOHA.

[Tosnbckast MOJENIb NMEET J1BA XapaKTEPHBIX IPEUMYILECTBA.

Bo-nepBeIX, MOJIbCKast MOJENb OYEHB NIOCIIEIOBATENbHA B TOM, YTO Haeas1eT KOHCTUTYIMOHHBIN
TpubyHan nonHOMOYMSAMH CyJa, KOTOPBII HE paccMaTpuBaeT (PaKTHUYECKHUE OOCTOSTENLCTBA Jea.

Bo-BTOpBIX, MPpOBOAUTCS YeTKOE pasrpaHndeHue kommnereHuii Koncrurynmmonnoro TpuOynana u
OOBIYHBIX CY/IOB.

Beiie npuBeieHHbIe TPpaKTUYECKUE MPOOIEMBbl, CIOPHI U COMHEHHUS OTHOCUTENLHO MOIbCKOM
MOJIEJIN KOHCTUTYITMOHHOM KajI00bl OATBEPIKIAIOT, YTO CYIIECTBYIOT OOJIBIINE MPETISITCTBUS JUIS
MOTEHIIUAJIbHBIX 3asBUTENEH, KOTOPHIE XOTAT 3alIUTUTh CBOU MpaBa U CBOOO/IBI.

CornacHo cTaTHCTUKE MEPBBIX JIET CYIIECTBOBAHMS MHCTUTYTAa KOHCTUTYLIMOHHOM aJlo0bl B
cyne6noi npaktuke Koncrurynunonnoro Tpubynana [lonbu, n3 526 KOHCTUTYITMOHHBIX KaJI00 TOJIBKO
26 coneprkaT MOJO0KEHUS O HEKOHCTUTYLIMOHHOCTH 3aKOHOB, U TOJIBKO 9 13 HUX copepxar
OJaronpusTHBIE IJI5 3aIBUTETICH pEIIeHHUS.

I'oBOpst 0 MONBCKOW MOJETN KOHCTUTYIIMOHHOM 7Ka100bl, Helb3s1 HTHOPHPOBATH poOIIeMy, KOTopast
COCTOUT B TOM, YTO 3asIBUTENH JTOJKHBI IPOUTH YEPE3 MHOKECTBO MPOLEAYPHBIX CTAIUMN A0
OKOHYATEJIbHOTO JOCTH)KEHUSI HAMEUEHHOM I1€JIH, TO €CTh BOCCTAHOBIIEHUS HAPYIICHHBIX MPaB M CBOOOI.

B HexoTopom cmbicie myTh oOpamienns B Konctutynuonnsiii TpubyHan TpyaHee, ueM oOpalieHre B
EBpomnelickuii cyn no nmpasam uesnoseka. M ¢ 1pyroit cTopoHsl, IpeUMyILECTBO Nogauu 3asBieHus B Cya
IO MpaBaM YeJ0BEKa COCTOUT B TOM, YTO ATO B TOXKE BPEMs SBIISETCS CIIOCOOOM OOBHHEHUSI MECTHBIX
YIOJHOMOYEHHBIX OPraHOB B HE3aKOHHOCTH MX JACWCTBUU U B HEHAJIEKALIEM IPUMEHEHUH 1IPaBa Kak
TaKOBOI0, a HE TOJIBKO 3aKOHA.



b.A. Ctpamyn

Havanbnuk ynpasiaenns Koncrurynuonnoro Cyna

Poccuiickoii @enepaunu, 10KTOP IOPUAHYECKHX HAYK, mpodeccop,
3acay:xeHHbIH AesaTeab HAaykn Poccuiickoii denepanun

HEPCIHIEKTUBBI JIEMOKPATHUU U KOHCTUTYIUMOHHOE INPABOCYIUE

JleMokpaTusi, OCHOBaHHasi HA MaCCOBOM IOJIUTUYECKOM YYacCTUH, €CTh OPOKICHHUE 3alalHON —
€BPOTICHCKON U 3aTeM CEBEpOaAMEPUKAHCKOM - TOJIMTHYECKOM U NMTPaBOBOM KyJIbTyphl. OHA 00yCIOBICHA
00BEKTHBHO Pa3BUTHEM YaCTHOW COOCTBEHHOCTH M PHIHOYHBIX OTHOILCHHH, a ¢ CyObEKTUBHOM CTOPOHBI -
B0300J1a/TaBIICH B 3THX PETHOHAX MHANBUIYATUCTUYECKON COIMAIBHOM rcuxonorueii. [locneaaioro He
HaJI0 IOHUMATh IPUMHUTHUBHO: OHA OTHIOb HE UCKJIIOUYAET, HO JAXe MPEAIonaraeT COTpyAHUYECTBO U
COJINJIAPHOCTh MEXK]Y JIFOAbMH, OJTHAKO OPHUEHTUPYET YEJIOBEKA HA UCIIOIb30BAHUE JJIs1 JOCTUKEHUS
ycrexa B KH3HH IJIaBHBIM 00pa30M COOCTBEHHBIX CHJI U CTIOCOOHOCTEH.

C xonma XVIII B. B cTpaHax yka3aHHBIX PETHOHOB, 0000IIIEHHO UMEHYEMBIX OOBIYHO 3aIajioM, Te K
3TOMY BPEMEHH 3aBEPLIAJICS MPOLIECC CKIIAAbIBAHUS I'PAXKIAHCKOTO O0IIEeCTBa, CTAIM MPUHUMATHCS
KOHCTUTYIIMU — BBICIIIME 3aKOHBI, 00pa3yIolie OCHOBY IIPABOBOM CHCTEMBI KaX/10H CTpaHbl U
MIPU3BaHHbIE TAPAHTUPOBATH IPAXKAAHCKOE OOIIECTBO U €r0 WICHOB OT CaMOBJIACThsI FOCYIapCTBa. JTa
MPAaKTHKA K HACTOSIIEMY BpeMEHH Mpuodpera rinodanbHblii MacTald: cTpaHa 6e3 mucaHoW KOHCTUTYLIHH
CETOJIHS MPEACTABISIET CO00i penkoe nckimoveHue. bosee Toro, cogepikanne KOHCTUTYIHIA Bce Oomee
yaupunupyercs. OCHOBHOM ero 010k 00pa3yeT pa3BUBAIOIIASACS CHCTEMa MpaB U cBOOOI YeIOBEKa U
rpa)<IaHWHA U TapaHTHH WX 3aIIUTHI, a CUCTEMa MyOJINYHO-BIACTHBIX OPraHOB, COCTABJISAIONIasi BTOPO
HEOOXOAUMBIN OJIOK ColepKaHMsI KOHCTUTYLIUH, ONUPAETCs B TOW WIJIM HHOM CTETNeHN Ha
OCHOBOIOJIAraroIUi MPUHIMIT Pa3ACJICHUS BIACTEH, KOTOPBIM MPEAnoiaracT ux B3auMHOE
YpaBHOBEIIMBAHUE U TEM CaMbIM UCKJIFOUEHHUE TUKTATa OJHON U3 HUX. TaKuM MyTeM KOHCTUTYLUU
rapaHTUPYIOT 3alIUTY YeJI0BEKa OT BO3MOXKHOI'O IIPOM3BOJIa MyOJIUYHOM BIACTH U CIOCOOCTBYIOT
palMOHAIBHOM OpraHU3aluy OCIEeTHEN.

VYxe k Koy XIX — Hauany XX BB. 005€M IPaBOBOTO PETYIMPOBAHKS OOIIECTBEHHBIX OTHOIICHHUI
B OoJiee MM MEHEee Pa3BUTHIX CTPaHaX MHUpPa BO3POC HACTOJIBKO, YTO MOTPEOOBAINCH OCOOBIE TAPAHTUU
3aIIUATHl CAMUX KOHCTUTYLIMM OT UCKAKEHUN U W3BPAILICHUI B TEKYILIEM HOPMOTBOPYECTBE.
OObecrieyeHNIO TAKUX TApPAaHTUI CTANIU CIIY’KUTh aIMHUHUCTPATHUBHAS, a 3aT€M U KOHCTUTYIIHOHHAS
IOCTHIMS. XOTsI BOBHUKHOBEHHE CYI€OHOTO KOHCTUTYIIHOHHOTO KOHTPOJISI tatupyercst o0brano 1803
rofioM, Koryia Ob1T0 BEIHECEHO M3BecTHOE perieHne Bepxosuoro cyna CIIA no ey MapOepu npoTus
Mbsaucona, 3aMeTHoe pa3ButHe Aaxe B CIIA Takoi KOHTPOJIb MOJYYHII 3HAYUTEIBHO MO3XKE —
HECKOJIbKO JIeCATUNIeTUH cnycTs. HblHe KOHCTUTYIIMOHHBIN KOHTPOJIb CTAJl TOYTH HEIPEMEHHbBIM
aTpuOyTOM IEMOKPATUYECKOIN rOCYJapCTBEHHOCTH U B OOJIBIIIMHCTBE FOCYAaPCTB OCYILIECTBISETCS
CIELUATU3UPOBAHHON KOHCTUTYLIUOHHON FOCTULUEH.

HeoOxonumo, 01HaKO, OTMETUTH, UTO, XOTS 3aMagHbli KOHCTUTYIIHOHATIU3M PACIIPOCTPAHUIICS U Ha
peruonsl Boctoka u FOra Hamieli mraHeTs! (P BCei YCIIOBHOCTU TAKOTO BBIJICTICHHUS ), B TUX PETHOHAX
OH, KaK MPaBUJI0, HOCUT BEPXYILIEYHbIH, I04aC YHCTO AEKOPATUBHBIN, XapakTep. PeanbHble myOInyHO-
BJIACTHBIE, a HEPEAKO U YaCTHO-TIPABOBbIC, OTHOIIECHHS OOBIYHO B ATHX CTPaHAX HE COOTBETCTBYIOT
KOHCTUTYIMOHHOM Mojienu. Jla u y Hac B Poccun pyHKIIMOHMpOBaHUE BIACTH OTHIONb HE PEIKO
OTKJIOHSIETCS] OT KOHCTUTYIITMOHHBIX MPEANKUCAHU, PUYEM HE TOJIBKO B pErMOHax, HO U B LIeHTpe. OaHa
13 IJIaBHBIX IPUYUH TaKOT'O SIBJIEHUS BUAUTCS B TOM, YTO HAPOJbl ITUX PETMOHOB €IE HE BOCIPHUHSIIN
WJIM BOCIIPUHSUIN AaJIEKO HE MOJTHOCTBIO 3araHble 00pa3Ilbl MOJMTUKO-TIPABOBOU KYIbTYPBI, UX
COLIMAJIbHAS TICUXOJIOTUS HEJOCTATOYHO MPOHUKIIACh UM COBCEM HE IMPOHUKIACH IEMOKPATUYECKUM
MBIIICHUEM.

[IpencraBnsiercs, 4To y HacC TJIaBHas IpUYMHA GUKTUBHOCTH psAZla KOHCTUTYLIMOHHBIX MOJOKEHUI
MMeET MMEHHO COLMAaIbHO-TICUXO0JIOTHUECKYI0 Ipupoy. Hacenenue Halle npuBBIKIO 32 MHOTHE



CTOJIETHSI KOPMUTHCS U3 PYK TOCYIapCTBa, KOTOPOE KOPMUIIO XOTSI M CKYJTHO, HO BCE e OO0JIbIIEH YacThIO
HazaexHo. [Ipu 3TOM rocyaapcTBo TpaaUIIMOHHO pacCMaTpUBaeTCs Kak uyskaas uyeinoBeky cuia. K
CaMOYMpaBJIEHUIO e MPUBbIUKA HE BRIpAaObOTaNACh - XJIOMOTHO, OTBETCTBEHHO, a Pe3yJbTaTa JOOUTHCS
MOYTH HEBO3MOKHO: YNHOBHHUKH MPOYHO OJIOKUPYIOT BCAKYIO XO3SIIICTBEHHYIO U COLIUATIBHYIO
CaMO/IEATEIIbHOCTD, IEMOKPAaTHUECKU BBIIBUHYTHIE K PYKOBOJICTBY U IEMOKPATUUYECKHU K€ N30paHHbIE
JIIOJT 4acTO OOHAPYKUBAIOT CKJIIOHHOCTH 3J10YIOTPEOISATH CBOUM MOJIOKEHUEM U TIOJTHOMOUYHUSMHU.
Munysmue 10 net moka3anu, 4To JJis CTAHOBJICHUS B IIMPOKUX MaciTabax Majuoro Ou3Heca u
o0J1aaro1ero 1eMOKpaTHIeCKUM CaMOCO3HAHUEM CPEeJIHEro Kilacca, JOCTaTOYHO MHOTOYHMCIIEHHOTO,
9YTOOBI ONPEACTAIONINM 00pa30M BIUATH Ha OJUTUYECKHE OTHOLICHHSI, 3TOT CPOK B HAIIEH cTpaHe
CIMIIKOM MaJl. Henb3st He BUAETh NPOJABUKEHUS B KEIAEMOM HAMPABICHUH, HO CIIMIIKOM OHO
MEJIEHHOE, CIIMILIKOM €I11€ TYCThI “JPKYHIJIM POCCUICKOM 1EMOKPATHUN’, CKBO3b KOTOpBIE
CaMOCTOSITEIbHOMY YeJIOBEKY IPOOUTHCS OYEHBb U 04eHb TpyaHO. CTaHOBUTCS Bce Oosiee OYEBHIHO, UTO
CO3JJaHUE NOJIMHHON COLIMAIBHON PHIHOYHOW SKOHOMUKH, IOJUIMHHO IEMOKPATUYECKOTO U TPaBOBOTO
rocylapcTBa — J1€JI0 HE OJTHOTO MOKOJIEHHUS.

Ha ceronns B Poccuu B ocHoBHOM chopMupoBaHa JeMoKpaTudeckas HHPpacTpyKTypa, T.e.
YCTaHOBJIEHA CUCTEMAa MHCTUTYTOB, Yepe3 KOTOPhIE MOYKET OCYIIECTBIATHCS CaMOYITpaBlieHHE 00IIecTBa
Ha BCeX YpOBHsIX. KOHCTUTYIIMOHHAS FOCTULIMS 3aHUMAET B ATOM CHUCTEME BakHOE MecTo. Cama
Koncrutynus Poccuiickoii @enepanin ceroiHs COAEPKUT €11le BO MHOT'OM JKEJIaeMOgE, a He
neiicrsurensHoe. JlaBas o6meobs3aTenbHOe TonKoBaHe KOHCTUTYINY, IPUMEHSS €€ K OLICHKE
HanboJiee 3HAYUMBIX HOPMATUBHBIX aKTOB, MPEeXJie Bcero 3akoHoB, Koncrtutyrmonnsiii Cyn Poccuiickoit
®enepanuu CylecTBEHHBIM 00pa3oM COJEICTBYET BOIUIOIICHUIO B KU3Hb ITPaB U CBOOO/T UeIoBeKa U
rpaxJaHuHa, GOPMHUPOBAHUIO OOIIECTBEHHOH KU3HU HA IPUHIIUIIAX [IPaBa, CIPaBEATINBOCTH,
JI€MOKpAaTHH, TOCIIEI0BaTeIbHOMY OOpaIlleHUIO TOCY1apCcTBa Ha YO0y HHTepecaM YeioBeKa U
00IIIeCTBa U COOTBETCTBYIOIEMY PAa3BUTHIO BCEH roCy1apcTBEHHOCTH. TaKyro e pojib UTPAIOT U
KOHCTHUTYIIMOHHBIC (YCTaBHBIE) CYbI, CO3/ITaHHBIE psioM CyOBekTOB Poccuiickoit denepanum.
[TpumMeuaTebHO BMECTE C TEM, YTO PYKOBOJAUTENIN OOJIBIIMHCTBA CYOBEKTOB Hallel (eiepaliui BOBCE He
CIeIlaT CO3/1aBaTh TaKKUe CY/Ibl, HE JKeJiasl IMIIHEro KOHTPOJIA Haja coboit. B ogHoM U3 pecyonuk —
cyobekToB Poccuiickoit denepanyu co3nanHbiii nepBoHadanbHo Koncrutymonnsiid Cyn 0611
yrIpasaHeH, T.K. Memai torpantaeMy [pe3uaenty atoit pecnyonuku. KoneuHo, He Bce penieHus
KOHCTUTYLMOHHOM IOCTUIIMHU C TaHHON TOYKH 3peHHsI Oe3yIpeyHbl, OHAKO MOAABIISIONIEe OONIBITHHCTBO
MX 3alUIIAET NEUCTBUTEIBHBIA CMBICT KOHCTUTYLIHOHHOTO 3aKOHOIaTEIbCTBA U UMEET, TOMUMO YHCTO
IIPaBOBOI'0, B)KHOE BOCIIUTATEIBHOE 3HAYEHHE U JJIs HACEJICHNUS, U 111 YUHOBHUKOB.

B teuenue nepsbix 10 set cBoero cymectBoBanus Koncruryunonnsiii Cyn Poccuiickoi
®enepaunu, BOSHUKIINN, MOXKHO CKa3aTh, HA IyCTOM MECTE, HAKONMUJI YK€ 3HAUYUTENIbHBIN OnbIT. Eciu
o0paTUThCs K pe3ysibTaTaM ero JesTeIbHOCTH, HEOOXO0AUMO MPEXk e BCEr0 OTMETUTH OOJIBIIIOE YHUCIIO
MIPABOBBIX MO3UIHNH, CHOPMYITHPOBAHHBIX B €TI0 PELICHUAX, O0€3 U3yUEeHHUs U yueTa KOTOPBIX YKe
HEBO3MO>KHO MPAaBWJILHOE TOHUMAHKUE U TpUMeHeHue poccuiickoit Koncturynuu. Ceituac Bce cuiibHeEe
OLIYIIAETCs Ha3peBIlIas HEOOXOAUMOCTh BCEOXBATHIBAIONIEH CHCTEMAaTH3aIIMH STHX MPABOBBIX MO3HIINH,
KOTOpBIE B CBOEI COBOKYITHOCTH MPEICTABIISIIOT COOOM, IO CyTH, HOPMATUBHYIO OCHOBY TEOPUU
KOHCTUTYLIMOHHOTO MpaBa Poccuu. Takoil Teopun paHnee mpocTo He MOTJIO OBITh, TIOTOMY UTO B
COBETCKOE BpeMsI KOHCTUTYLUS TPAKTHYECKH PacCMATPUBAIIACH HE KAK IOPUINYECKUN PETYIATOP
IIOBE/ICHHUS JIIOJIEH, OpraHOB BJIACTH U MHBIX OpraHMU3allii, a Kak MOJIMTUYECKas AeKJIapamus,
oOparlieHHas TJIaBHBIM 00pa3oM BoBHE. UTo ke 0 TEOpUH, TO TaK Ha3blBaeMas HayKa TOCyJapCTBEHHOIO
IpaBa MpeAcTaBisiia co00i HAOOP MPEUMYILIECTBEHHO UCOJIOIMYECKUX CYXKIEHUI, BO MHOTOM
OTOPBAHHBIX OT )KU3HU, HE UMEBILINX HUKAKOM MPAKTUYECKOU OMOPHI B FOPUCIIPYICHIINH, 32
HCKJIIOUEHUEM pa3Be YTO TE3UCA O “pYKOBOASILEH U HANPABISAIOLIEH pOJIM KOMMYHUCTUYECKONW TapTHH,
MTOCPEJICTBOM KOTOPOTO MOJUTHYECKHA 000CHOBBIBajach AuKkTarypa pykoBoactBa KIICC. Cerogus xe
Koncrutynus Poccuiickoii @enepanu — peaabHO JSHCTBYIONUHN (XOTsI, KAK OTMEYEHO, eIle HE B MTOJIHON
Mepe, HO Bce OoJiee MIMPOKO) IOPUANYECKUI TOKYMEHT, HEMOCPEACTBEHHO IPUMEHSIEMBIH Cy10M, U



poccHiickas Hayka KOHCTUTYLIHOHHOTI'O ITpaBa — peajbHas HayKa, CTaBlIas TAKOBOW B 3HAUMTEIIBHON Mepe
6naronaps nesreiabHocTH KoHctutynmonnoro Cyaa u 00beKTUBHOMY M3YYEHUIO MUPOBOTO OTIBITA.

CripaBeAsIUBOCTb, MpaBia, TPeOyeT OTMETUTD, YTO CAMO MOSBIIEHUE CIIEIIMATU3UPOBAHHON
KOHCTUTYLIMOHHOM FOCTUIIMH BOOOIIE M POCCUICKOM B YaCTHOCTU — PE3YJIbTAT BO3ICHCTBHSI TCOPUH HA
npakTuky. Kak nu3BecTHO, mepBhIii KOHCTUTYIIMOHHBIN Cy/a ObUT co3/1aH B ABCTpuH mocie [lepBoi
MHUPOBO BOMHBI 110 HHUIMATHBE Tpodeccopa XaHca Kenb3eHa, cTaBIero 3aTeM 0JJHUM U3 MIEPBBIX
KOHCTUTYIIMOHHBIX cyneil. 1 He ciydaitHo B Poccun, Kak v B psijie APYrux €BPONEUCKHUX rOCy1apCTB,
OOJIBITMHCTBO KOHCTUTYLIMOHHBIX CYAEH — 3TO Ipodeccopa mnpasa.

Ho cyne6nas mpaktuka Koncrtutynuonnoro Cyna Poccutickoit deneparuu nposiBria ceds 3a
HCTEKILIee JICCATUIIETHE HE TOJIBKO KaK CPEICTBO MPABOBOM 3alMThI (penepanbHoit Koncturynuu ot
M3BpAIlCHNs TEKYIIUM HOPMOTBOPYECTBOM, HE TOJBKO KaK BKJIAJ B CO3/IaHUE U PA3BUTHE TEOPUU
KOHCTUTYIIMOHHOTO TipaBa. OHa pemiana v, K COXKaJeHUI0, BbIHYK/IEHA MTPOJI0KATh pelaTh 3a/1auy
3aIIUTHI CAMOM KOHCTUTYLIMOHHOM IOCTUIIMH OT HENPEKPAIIAOIINXCS MOMBITOK €€ JINKBUIALUN TEM WU
MHBIM CIIOCOOOM. 371€Ch OIATH-TAKH CKa3bIBaeTCs (eojabHast ICUXOJIOTHS MHOTHX HAIINX MOJIUTUKOB U
YUHOBHUKOB, JIUIs1 KOTOPBIX CYJ, €CJIM OH HE3aBHCHM M PELIACT HE BCEI1a B UX IMOJIb3Y, - UHCTUTYT
HEeyInoOHbIH, nake Bpeaubiil. A Konctutynmonusiii CyJ, KpoMe TOro, ellle BBI3bIBAeT PEBHOCTD APYTUX
BBICIINX CYZ0B, ocobeHHO BepxoBHoro Cyna Poccuiickoii @enepanuu, KOTOPBIA TPAIUITHOHHO
BO3TJIABIISLI BCIO CYIEOHYIO CUCTEMY M TENEpPb, YTPATUB 3TO MOJIOKEHHE, BPEMsl OT BPEMEHHU
MpeINPUHUMAET BTOPKEHUS B chepy KOHCTUTYLIMOHHOM IOPUCIUKITUH.

TakoBa kapTUHA HBIHEUTHETO AHS. B mepcnekTuBe ecTh BCE OCHOBAHMS OKUJIATh, YTO MICUXOJIOTHS
poccuiickoro o0uiecTBa OyIeT U J1ajee SBOIOIMOHUPOBATH B HAIIPABJIEHUU BOCTIPUSATHUS T€X LIEHHOCTEH,
KOTOPBIE CEroAHs MPU3HAHBI 00IIECTBOM B HanboJiee pa3BUTHIX CTPaHaX, MPEXK/IE BCETo MpaB U CBOOOT
YeJoBeKa U rpakaannHa. OHAKO MPOIIECcC 3TOT HE MOXKET ObITh CKOPOTEYHBIM: BEPOSATHO, OH 3aliMeT
BpeMs *KM3HHU HE MEHee JIByX NOKoJIeHuH. UTo ke kacaeTcs cyied 1eMOKpaTHH, TO MPEACTABISIETCS, YTO
M0JIb30BaHKE ATUMHU MpaBaMH U cBOOOJaMU Oy/IeT CTAHOBUTHCS Bce OoJiee palliOHaATIbHBIM. JTO
MO3BOJIUT MIPEOI0JIETh PS MPOTUBOPEUNH, CYLIECTBYIOMIUX MEXAY OObEKTUBHBIMU OOIIECTBEHHBIMU
MOTPEOHOCTAMU M OOIIETIPU3HAHHBIMU MPUHIIMIIAMHU AeMOKpaTHH. OJTHO U3 OCHOBHBIX TaKHX
MIPOTUBOPEUUH 3aKITIOYAETCS B TOM, YTO 3aKOHOJATeNIbHAs BIAacTh, @ BO MHOTMX CTPaHaX M MOJUTHYECKas
BEPXYIIKa BJIACTU UCTIOJHUTENbHON (POPMHUPYIOTCS B pe3ynbTaTe peaju3aluy BceoOIIero 1 paBHOro
M30MpaTeNFHOTO IPaBa, TOTaa Kak (YHKIUHU IOCYIapCTBEHHON BIACTH B CUITY CBOETO MHOTO00pasus U
CJIOXKHOCTH TPEOYIOT JJIs PUHSTHS pelIeHU BRICOKOM podeccuoHaabHOM moarotroBku. [loxoxe, uyTo
MPUCTYIUTH K Pa3pelIeHUIO 3TOT0 MPOTUBOPEUHS IPUIETCS €IlIe A0 TOro, KaK rocyAapCTBO Halle
MOJIHOCTBIO OOPETET PABOBOI XapakTep.

B crpanax ¢ 1aBHUMU AEMOKPaTHYECKUMU TPAAULIMSAMU MOJUTUYECKHUE MAPTUH, YYACTBYIOIINE B
(hopMHPOBaHUH 3aKOHOAATEIHHOM BIACTH, CTPEMSITCS YKOMIUIEKTOBATh ACMYTAaTCKUI KOPITYC pa3HOTO
poJia He0OXOAMMBIMU CHEIMATHCTAMH, CIOCOOHBIMU MPO(ECCHOHATBHO OLICHUTH BapUAHTHI
npesiaraéMblX peleHuii 1 06ecrneynTh rPaMOTHYIO MOATOTOBKY 3aKOHOAATEIbHBIX TEKCTOB. Y Hac Xke,
KaK ¥ BO MHOTHX JIPYTHX CTpaHax ‘“‘MOJIOAON AEMOKpATHH ’, MapTHH MIPH MOA00pe KaHIUAATOB B COCTAB
3aKOHO/IATEILHBIX OPTaHOB CJIEIST IIIaBHBIM 00pa30M 3a MX MOJMTUYECKON (M Tmoauac (PMHAHCOBOM)
JIOSUIBHOCTBIO, B PE3YJIBTATE YErO KAUECTBO 3aKOHOJATENbCTBA 3a4acTyI0 OCTABIISAET JKEJIaTh MHOI'O
JIy4lIEro, He TOBOPS YK€ O TOM, YTO HEPEJKO 3aKOHOIIOJIO0KEHHUS IPUHUMAIOTCSI B UHTEpECaxX BEChbMa
y3KUX rpymni (“onurapxoB” H T.IL.).

B cTpanax naBHeil JeMOKpaTuu MO3BOJISAIOT cebe (popMHUpoBaTh MPABUTEIHCTBA 10 YUCTO
MOJUTUYECKOMY MTPU3HAKY, IIOCKOJIBKY B JJI0OOM BEIOMCTBE COCTaB YNHOBHUKOB-TIPO(ECCHOHAIIOB,
c(hOpMHUPOBAHHBII HA KOHKYPCHON OCHOBE, OCTaeTCsl HEU3MEHHBIM, KaK Obl HU TIEPETaCcOBBIBAIHCH
HenpoQeccuoHaNbHbIE PYKOBOIUTEIHN 3TUX BeAOMCTB. Hikakoro Heo00CHOBAaHHOTO pajiuKain3Ma B UX
NesITeNIbHOCTH, HUKAKMX 0€3rpaMOTHBIX BTOP>KEHHUH B Hee MpodeccroHallbl MPOCTO HE JOMYCTST. Y Hac
’Ke KOHKYPCHBIN MPUHIIUIT TT000pa KaJAPOB JI0 CHX MOP OCTAETCS HAa YPOBHE UJIEH, U TIOATOMY IIpU
(dbopMHpOBaHUU KOPITyCa pyKOBOJUTENEH BEAOMCTB U Jaxke Bcero [IpaBuTenscTBa NpUXoauTCs, Kak B



COBETCKHME BPEMEHA, Hapsy ¢ MOJIUTHYECKHM KPUTEPHUEM IO CYILECTBY U IaXKe B IIEPBYIO OYEPEIb
00513aTeNIbHO YYUTHIBATh Takxke npodeccruoHanbHblid. Camo 1o cede 3T0, MOXKET ObITh, U HEIII0X0, HO
IIPU TAaKOM MOJXO0/1€ PYKOBOAUTENb BEJOMCTBA, OCOOCHHO BBIPOCIIHI B €0 CUCTEME, HEPEAKO
3aMBIKAeTCsl B BEIOMCTBEHHOM MPOOIeMaTHKE U OKA3bIBAECTCSl HECITIOCOOHBIM 3aryIIHyTh 32
BEJIOMCTBEHHBII T'OPU30HT, OTAAET IIPEAIIOUYTEHUE BEIOMCTBEHHBIM HHTEPECAM IIEpE]] HHTEpECaMu
ob1iecTBa 1 rocyaapcTsa. [IpaBuTenbcTBa Kak oprasa Jyist ypaBJIeHUs JIeJIaMu BCero o0IIecTBa TeM
CaMbIM HE TOJIY4aeTcsl: KaKIbIi ero uieH, - o Beipaxenuto K. Mapkca, yacTuyHbIi pabOTHHK, a
KOJUICTHSI U3 YaCTUYHBIX pAOOTHHKOB HE 00pa3yeT 1eJ10ro pabOTHHKA.

Oco0eHHO OMmacHO TaKoe HAcJIeANE COBETCKOTO MEPHOIa, KaK COSAMHEHHUE B PyKaX HEKOTOPBIX
IIPABUTEJIbCTBEHHBIX BEAOMCTB (DYHKIMI MOJIMTHYECKOTO U XO3SHCTBEHHOIO yIIPaBJIEHUs, KaK 3TO
IIOJIYYUJIOCH C TaK Ha3bIBAEMBIMU €CTECTBEHHBIMU MOHOMIOJIUAMU. XOPOLIO, YTO TENEPh HAa4YalIu OTACIATh
OJIHO OT JIpyroro, HO MPOLIECC OTIEIECHHUS €11 HE 3aBEPLICH, U 3aMETHO, YTO OH BCTPEYAET BEChMA
CHJIBHOE COIIPOTUBIICHUE.

Huskuii ypoBeHb 3apaO0THON TUIATHI CITYXKAIUX aJJMUHACTPATUBHOTO ariapara, KOMICHCUPYEMBIN B
HEKOTOPOI Mepe COLMaIbHBIMHU JIbIOTaMH (BBI3BIBAIOLIMMHU Pa3/IpaKeHUE HACEIEHUS ), CIIYKHUT OJTHON U3
TJIAaBHBIX IPHYUH, XOTSI, MOKET OBITh, U HE CAaMOM TJIaBHOM, IIMPOKO PacIpOCTPAaHEHHON KOPPYIILIUH.
Cunraror gaxe, 4T0 MacIITad B3STOK COMOCTABUM CeHYac ¢ COBOKYITHBIM J0X0A0M rocy1apcTBa.
OcobeHHO omacHa KOPPYIIHS B TaK Ha3bIBAEMBIX ITPABOOXPAHUTEIBLHBIX OpraHax, KOTOpBIE, K
COKaJICHHIO, HE CTOJIb YK PEAKO IEHCTBYIOT IPOTUBOIIOJIOKHO CBOEMY NPEAHA3HAYCHHIO. ATIIapar
myOJIMYHON BIIACTH MOCTOSIHHO MHUITMMPYET WM HETTOCPEICTBEHHO MPOU3BOAUT HOPMATUBHOE
peryaupoBaHue, HAIIPABJIEHHOE HA HAPOUNUTOE YCIOKHEHUE YCIOBUH KU3HU JIFOJIEH, YTOOBI BEIHYAUTh X
oOparmiarbcs 3a aIMUHUCTPATUBHBIMU YCIIYTaMH BCE Yallle U KO Bce OOJIbIIEMY YHCITY YNHOBHUKOB,
BBIMOTAIOLINX B3STKH U IIOOOPBI.

Bce 31i po0eMbl MOPOKACHBI MPEUMYILIECTBEHHO OTCYTCTBUEM I HEJOCTATKOM OOIIEH,
MTOJIMTHYECKOM M MPAaBOBOM KYJIbTYphI 001IecTBa. M moka HeoOXoauMblii €e ypoBEeHb HE OyieT
JTOCTUTHYT, JIIOOBIE 3aKOHO/IaTENIbHBIE M OPraHU3allMOHHbIE MEPbI, HAapaBJICHHbBIE Ha OOPHOY MPOTUB
KOPpYIIMH U YAHOBHUYBETO CaMOBJIACThs, OyyT pe3yIbTaTUBHBI HE OoJiee, YeM YaCTHYHO, XOTS,
KOHEYHO, IPUHUMATh U IPOBOJUTH B )KU3Hb TaKHE MEPbI HYKHO I1OCIIEJOBATENBHO U HEYKJIOHHO. OHaKO
MIOXO0’KE, YTO JKU3Hb HE OCTABJISIET BPEMEHU JIJIsl 0KMJaHMsl. XOTUM MbI TOTO WJIM HET, HO OOLIECTBO Hallle
y’K€ HadaJlo BCTYNaTh B IOCTUHAYCTPUAIBHYIO CTAUIO PA3BUTHUS, U CO3JaHUE aJ€KBATHON CHUCTEMBI
YIPaBJICHUS] CTAHOBUTCS HACYIITHOM 3a7a4eil.

ITo 00BeKTHBHBIM NPHUMHAM Haubousee npodeccuonanbHa cyaeOHas Bnactb. [IpaBna, B Poccuu u
3J1eCh €CTh 0O0JIBIINE IPOOIEMBI, CBI3aHHBIE C TEM, YTO CETOHS ellle OOJIBIINHCTBO ACHCTBYIOLINX B
cocTaBe Cy/1eOHOI BIaCTH IOPUCTOB, OCOOCHHO HA CPEIHUX U BBICIIMX YPOBHSX CyNeOHOM CUCTEMBI U
IIPOKYpaTypBbl, MOJy4HId 00pa30BaHUE B COBETCKOE BPEMsI U AAJIEKO HE BCE U3 HUX CMOIJIM OOPECTH
3HaHUS U TPOPECCUOHATBHYIO TICHXOJIOTHIO, KOTOPBIE HEOOXOIUMBI B YCIIOBHUSX PHIHOYHOM SKOHOMHUKH H
MOJUTUYECKON AeMokpaTu. HecMoTps Ha To, 4TO MpoKypaTypa Bceraa Obl1a U OCTaeTCst
LEHTPAJIN30BaHHON CUCTEMOI1, a BCe Cy/Ibl, KPOME KOHCTUTYILIHOHHBIX (YCTAaBHBIX) CYJIOB CYyOHEKTOB
(benepanuu 1 MUPOBBIX CY/I0B, CTAIM CyJaMH (hefepalbHbIMU, HE3aBUCUMOCTD CYJa U IIPOKYpaTyphbI
HEPEIKO OcTaeTcs Ha Oymare, MOCKOJIBbKY CYJbH U IPOKYPOPHI €IlIe CIUIIKOM YacTO OKa3bIBAIOTCS
BOBJICYEHHBIMHU B CHCTEMY HE(QOPMaIbHBIX (KIAHOBBIX U UM ITOJOOHBIX) CBsA3eH. B 3THX ycinoBusax camu
rapaHTHUU HE3aBHCUMOCTHU CYACHWCKOTO KOpITyca, BKJII0Yasi €ro caMOyIpaBlieHHe, 0 49ac 00JIeryaroT
CIIy’Ke€OHBbIE 3710ynOoTpeOIeHus. DTO HE 3HAUYUT, YTO TaKUE rapaHTUU HAJl0 yNPa3JHUTh, OHU KakK pa3
MPEJCTABISAIOT cO00H BayKHOE 3aBOEBAHUE IEMOKPATHH, HO 3TO 3HAYUT, YTO HEOOXOAUMO NMPHUHSATH MEPHI
K TOMY, 4YTOOBI JI€SATEIbHOCTh FOCTULIMH OblJIa B MAKCUMAJIbHO BO3MOYKHOM CTENEHH ITPO3payHa.

Tem He MeHee UMEHHO cyeOHast BIacTh, Kak B UCTOPUU 3TO OCOOCHHO SIPKO MOKa3al ONbIT AHIJIUH,
a HbIHE IIOKa3bIBaeT ONbIT M3panis, ciocoOHa cTaTh INIABHBIM PhIYaroM BHEJPEHUS IPAaBOBBIX HAa4ajl Ha
BCEX YPOBHSAX OpraHU3alMM U BO BceX cdepax KHU3HH POCCHICKOro ob1mecTBa. Yucio opucTos,
CO3HAIOIINX COIHATBHYIO POJIb CBOCH MPOodecCun U CTPEMSIIUXCS 00paTUTh ee Ha OJ1aro o01IecTBa, X0Ts



u He ObIcTpo, HO pacTeT. CyzAbl BCe yalle UIYT UCTOUYHUK UIEH IS pa3pelieHns MPaBOBbIX KOH(INKTOB
HE TOJBKO B TEKYLIEM 3aKOHOJATENbCTBE, HO U B KoHcTuTyuu Poccuiickoit denepannn, KOTopasi UMEET
Ooratblil ¥ JaJeKo elle He UCIOJb30BaHHbIN MOTeHIIMAN MpeoOpa30BaHus OOIIECTBEHHBIX OTHOIICHUN Ha
0a3e OCHOBOIIOJIATAIOLINX MPUHIUIIOB TPaBa.

B takoii connansHoO# cpee 0COOEHHO BEIMKO 3HAUY€HNE KOHCTUTYIIMOHHOTO TpaBocyaus. MimenHno
OHO OPHUEHTHPYET BCEX MPABOIPHUMEHUTENCH Ha IOCIEOBATEIbHYIO pEaTU3alliio IPUHIIMIIOB U HOPM
KoHncTutyuuu, pa3bsacHIeT CMBICH €€ MOJIOKEHUI U KOPPEKTUPYET B HEOOXOAUMBIX CIydasX TeKyliee
3aKOHOJATENHCTBO. [103TOMY BpSI I MOKHO COMHEBATHCS B TOM, YTO B HACTYIIUBIIEM CTOJIETUU
KOHCTHUTYIITMOHHOE MPABOCY/IME B HAIIIEH cTpaHe OyaeT oOpeTaTh Bce OOJBIYIO CHITY U 3HAYCHHE (€CTIH,
pasyMeeTcs, He MPOU30IIeT OTKAT K aBTOPUTApU3MY, OTACIbHBIC PU3HAKU KOTOPOTO MBI CETO/IHS, K
cokajieHuto, HabmoaeM). [lomoOHas mepcrnekTrBa “CBETHT’, KaK MPEACTABIISETCS, M IPYTUM BETBSIM
cyAeOHOM BIacTH, KOTOPBIM, BIIPOYEM, €Ie MPEACTOUT PALMOHATM3AINS OPTaHU3AINH U IEATEIbHOCTH.

51 GBI ocMenuIICs CKa3aTh OOJbIIE: CKOpee BCET0 MMEHHO Cy/1e0HAas BJIAcTh CTAHET TEM SIPOM,
BOKPYT KOTOPOT'O KPUCTAIIM3YETCsl CUCTEMa BIaCTH, UMEHYeMasi CErOIHs MEPUTOKPATUEH (BIAaCThIO IO
3acioyram). Jlymaercsi, IMEHHO Takasi CUCTeMa aJleKBaTHA yCIOBHIM IMOCTUHAYCTPUATILHOTO, WIIH, KaK €T
elle Ha3bIBAIOT, NH(OPMAIIMOHHOTO O0IECTBa, U OHA NMPHUIET Ha CMEHY (DOpMabHO MPEACTaBUTEIBHON
nemokpatuu. KoneuHo, HaM B Halllel CTpaHe ellle 3Ty CUCTEMY IIPEICTOUT pa3padoTaTh U 0TpabaThIBaTh,
HO €CJIM MBI TIONBITaeMCS 3arJIIHYTh Jajibllie B OyayIee, TO HeU30€KHO JOIKHBI 33 JyMaThCsl HaJl
3aJ1a4yeil MpeoJoJIeHUs CYIIECTBEHHBIX HEJOCTATKOB MPUHSTHIX B COBPEMEHHOM MHUPE JEMOKPATHYECKHIX
¢dopm nybaruHOM BiacTu. [lymaercs, 4To OTMEUEHHBIE BBIIIE IIOCTOSHHO PACTyIIas CI0KHOCTh
OOIIECTBEHHBIX OTHOUICHHUM, XapaKTepu3yeMasl HbIHE YCIOBUSMHU MOCTUHYCTPHAILHOTO OOIIIECTBA B
HanboJiee pa3BUTHIX CTpaHaX, M MPOTUBOpEUaIas 3ToMy popMalibHasi OTKPHITOCTh MyOIMYHON BIACTH
JUIS y4acTHUsl BCEX B3POCIbIX IPaKIaH B CO3JJaHUM €€ OPraHOB OyyT 3aMEHEHbI KOHKYPCHBIM
(dbopMHpOBaHKHEM OPraHOB 3aKOHOJATEIHLHON M MCTIOIHUTEIBHOM BIACTH U3 YMCIIAa Pa3HOTO poJia
npodeccuonanoB. Kak Hekoraa ycioBreM ydacTus B BRIOOPHBIX OpraHax U Jake B BRIOOpax ObLIO
HAJINYHE y YEJIOBEKA ONPE/ICICHHOM MacChl UMYILIECTBA, TaK B IOCTATOYHO OJIM3KOM OYyIyIeM TaKuM
YCIIOBUEM CTAHET HAJIMYUE OIpe/IeTICHHBIX 3HaHUHM U yMeHnid. KoHKpeTHbIe MPUHIUIIBI U (hOPMBI
OpraHu3anyy U GyHKIHOHUPOBAHUS TAKOTO POJIa CUCTEMBI ITyOJIMYHOM BJIACTH CETOIHS MPEABUICTD €IIIe
TpyaHo. HecoMHeHHO, yTO OHM OyIyT pa3ianyaThcs OT CTPAHbI K CTPaHe, HO CYIIHOCTh CUCTEMBI BCE K€
JOJDKHA OBITh, KaK MPEACTaBISIETCS, €MHON. DTOMY OyIyT ciocOOCTBOBATH MPOIIECCHl YKOHOMHYECKOH 1
MOJINTUYECKON MHTETPAIlK, KOTOpasi CEro/IHs y>ke 0OHapy»Kuilach Kak rio0anbHasi TeHASHIUS, HECMOTPS
Ha €€ CHJIbHO Pa3HsIIUecs TEMIIbI B pa3HbIX pailoHax MHpa.

MepurtokpaTrueckas CUCTEMa BIIACTH HE €CTh OTPUIIAHHE IEMOKPATHUH, 3TO CKOpee Mepexo/] ee Ha
HOBYIO, 00Jiee BHICOKYIO CTYI€Hb, IOTOMY YTO “TIpaBJICHUE 3aCIy>KUBAIOIINUX ~ HEOOXOAMMO COUETATh C
JEMOKpPAaTUYECKIM KOHTPOJIEM 32 BJIACThIO U 00ecIedeHHEM MTPO3PAYHOCTH €€ JiesTenbHocTH. Kakumu
CTaHyT COOTBETCTBYIOIINE MHCTUTYTHI, MBI MOKEM Ceildac TOJIBKO 00CyKAaTh, HO HECOMHEHHO, YTO
IOCTULIMS, KOHCTUTYIIMOHHAS TIPEXkKE BCEro, OyJIeT B CUCTEME 3TUX MHCTUTYTOB 3aHMMATh JJOCTOMHOE
MECTO.

SUMMARY

Since the end of the 18th century, when in the Western countries the civil society had established,
they began to adopt constitutions in order to guarantee it against autocracy of the state. Now a country
without written constitution is an exclusive thing. Moreover, the content of constitutions becomes similar.
The volume of legal regulating social relations increased to the beginning of the 20th century so much,
that special defense against distorting constitutional principles in the usual legislation was needed.
Although the well-known decision of the U.S. Supreme Court on the case Marbury v. Madison had been
made in 1803, the judicial constitutional control developed in the USA only after several decades. Now
such control is considered to be an obligatory sign of democracy nearly everywhere, and it is being



realized in most of states by specially organized constitutional judiciary.

But it should be noted, that in the vast regions of our planet called East and South democracy with its
institutions remains decorative, because the national culture and mentality of the peoples is still non-
democratic. We observe it in Russia too, to a big extent. Until we have a mighty middle-class, we’ll go the
way of democracy very slowly.

We have a system of democratic institutions now in Russia, and the place of the constitutional jurisdiction
in this system is very important. But our Constitution often contents what we want, and not what we have
in reality. It seems that the main reason of such a situation is our social psychology. Our late systems of
government couldn’t bring us up to strive for self-government. It takes time to become real citizens, and
this time can’t be short. The Constitutional Court of the Russian Federation furthers essentially realization
of human and civil rights and freedoms, promotes forming our social life upon the principles of law,
equity, democracy. Constitutional (statutal) courts of federal units play the same role, and it is no mere
chance, that in the majority of our federal units such courts haven’t been established.

The activity of the Constitutional Court of the Russian Federation in the first 10 years of its existing
fulfilled not only the task of defending the federal Constitution, but to the same time the task of creating
and developing the theory of Russian constitutional law. Besides, the Constitutional Court had and has to
defend constitutional jurisdiction against attempts of its abolition.

Nevertheless we can await, that the psychology of Russian society will gradually develop to grasping
values, recognized in most developed countries, first of all human and civil rights and freedoms, as it does
now. It would help to solve contradictions between actual social needs and generally recognized
principles of democracy. For example, according to the principles of democracy every citizen is enabled
to be member of parliament or of government. But the tasks of these bodies are now so highly
complicated, that not everybody, even if he or she has university education, is able to deal with them on
the needed level.

The judiciary is according to objective reasons most professional, and therefore it is most probably, that
this branch of power would become the kernel, around which a new system of democracy would be
formed. Such system is called in the literature meritocracy. It must be a rule of highly qualified
professionals under democratic control. Constitutional courts would have in this system one of leading
places.

TYMAHOB B.A.
JloxkTop ropuanyecknx HayK, npodgeccop
Ikc-npencenarenab Koncrurynuonnoro Cyna P@

KoncruryunonHnoe npasocyaue B cBete npaktuku EBponeiickoro Cyaa mo npaBam
yesjoBeka (Ha mpumepe Poccun)*

1. B 1996 Poccus Berynuiia B Coet EBpomnsl. [Ipurnamenne Poccuu crats wienom CoBeta
EBpomnbl 03Hauano npu3HaHUe TOro, YTO €€ MOJIMTHYECKas: U IPABOBasi CUCTEMbI OTBEUAIOT
J€MOKPAaTUYECKUM MPUHIUIIAM U CTaHJapTaM, OOIeNpU3HAaHHBIM Ha €BPONEIICKOM YpOBHE, a
KaTaJor mpaB U CBOOO/I YEIOBEKAa U MEXaHU3MbI UX 3aIUTHI B OCHOBHOM JIOCTaTOYHBI JIJIsI
peanuzanuu menei, mpeaycMoTpeHHbIXx Y ctaBoM CoBera EBpornbl u TpeboBanmsm EBporeiickoit
KoHBeHIIMY 0 3amuTe mpaB 4eI0BeKa U OCHOBHBIX cBOOO (anee KoHBeHIHs).

B mapre 1998 roga 6but npunst denepaibHbIN 3aK0H 0 paTudukauu EBpomneiickoit
KoHBeHIIMM 0 3amuTe mpaB 4eI0BeKa M OCHOBHBIX CBOOO/I, ¥ ¢ 5 Mast 3TOTO roJla OHa BCTYMHJIA B
neiicrsue B oTHoweHUH Poccun. K MmoMeHTy patudukanuy ObUI0 BBIIOIHEHO OONBIINHCTBO



pexomenaanuii Copera EBporbl MMEBIINX LIETbI0 MAKCUMAIBHO COJIM3UTH POCCUMCKUI
MPaBONOPSZIOK ¢ eBponeiickumu ctranaapramu. Koncruryrnuonnsiii Cyn PO ve purypuposan B
3TUX peKoMeHanusax. Ero opranusanus U JesSTeNbHOCTD ELIE PAaHbIIIE TOJIYYUIIN 10CTATOYHO
BBICOKYIO OIIEHKY 3KcriepToB CoBera EBpormbl.

B cootBercTBuu co cT.15 yacte 4 Konctutynun PO KonBeH1us sBiI€TCsS COCTABHOM YacThIO
MPaBOBOM CUCTEMBI CTPaHbl. B CHly 3TOM KOHCTUTYIIMOHHOW HOPMBI OHA CTajla TaAKOBOM
aBTOMAaTHYECKH, 03 KaKuX-1100 JOMOTHUTEIBHBIX aKTOB, YTO HENb3s CKa3aTh O HEKOTOPHIX APYTHX
rocynapcrBax-usieHax Cosera EBpornbl, B KoTopblx KOHBEHIIMS MpOIILJia HE MPOCTOM MYTh €€
HMMIUIEMEHTALUU B HAI[MOHAJIBHOE IIPABO.

* B ocHOBY nosioxkeH J{okmag Ha MexxIyHapoIHOU KoHepeHnn “EBpomnelickoe n3mepenue
HAIIMOHAIBHBIX KOHCTUTYLIMN. 3HaueHne EBponelickoii KoHBEHIIMM O MpaBax 4esioBeKa Jis
3aKOHOJIATENbCTBA, CYACOHON MPAKTUKU U CyIeOHOT0 KOHCTUTYIIHOHHOT'O KOHTPOJIs B BocTouHOi 1
3anaanoit EBpone”. Perencoypr, 20-22 utons 2002 r.).

Cratps 15 yacte 4 Konctutynnn P® npenycMaTpuBaeT Takke, 4TO €CIIU MEXKyHAPOIHBIM
JIOTOBOPOM YCTaHOBJIEHBI MHBIE MIPABUIIA, YEM 3aKOHOM, TO IPUMEHSIOTCS MTPABUIIA
MexayHapoaHoro norosopa. Tem cambim Konctutyuus Hanenuna KoHBEHIINIO BBICOKUM ITPABOBBIM
CTaTyCOM B POCCHICKOM TTpaBOBOM cucteme. B 6oapmmHCTBE TocyaapcTB-ydacTHUKOB KoHBeHIIMM
€€ HOPMbI UIMEIOT paHT OOBIYHOIO 3aKOHA.

IIpaBmiio 0 mpyMaTe KOHBEHIIMOHHBIX HOPM 10 OTHOLIEHHUIO K 3aKOHAM OTKPBUIO €IIE OJHY
BO3MOKHOCTb U3MEPEHHSI POCCUICKOI0 3aKOHOAATENbCTBA B CBETE €BPOIEMCKUX CTaHAAPTOB, YTO
ucnoiub3yercs B npaktuke Koncruryunonnoro Cyna PO.

[Tpu parudukanmu Konsenuuu Poccust, B cooTBeTCTBUM €O cTaThelt 57 KoHBeHITMM cienana
OTOBOPKY, COTJIACHO KOTOPOM BIIPEb 10 BHECEHHS COOTBETCTBYIOIUX U3MEHEHHUH Oy IyT
NpOAO0JKATh AeiicTBOBaTh HEKOTOpbIie HOpMBI YIIK PCOCP 1960 u “/IucuuminHapHoro Ycrasa
Boopyxennbix cuit Poccutickoit denepanun’™, He OTBEUAIOLIME OAHOMY U3 OCHOBOMOJIAratouX
npuHIKUITOB KOHBEHITMH “HUKTO HE MOXKET OBITH JIMIIIEH CBOOOIbI, MHAUE KAK IO PEIICHUI0 cyaa’.

B HOBOM yronoBHo-nporeccyaibHoM Koaekce P®, BerynusimnM B cuity 1 utons 2002 roga
HOPMBI, YKa3aHHBIE B 3aKOHE O paTU(UKAIIMKY KOPEHHBIM 00pa30M U3MEHEHbI U MOTYYHIIN HOBOE
conepskanue, coorsercrBytoniee Koncruryunu PO u Konsenuuu. Toraa xe Ykazom IIpesunenta
P® Gbutn BHECEHBI HEOOXOIUMBIC H3MEHEHHUSI B OOIIEBONCKOBBIE yCTaBbl BOOPYKEHHBIX CHUT
Poccutickoit ®enepanuu. Tem cambIM TepsieT CUILy OTOBOPKA, cAciaHHas B PenepaabHOM 3aKOHE OT
30 mapta 2998 o parudukannu KoHBeHIIUN, HO IPU TOM COXPaHSIET CHUITY CTaThs BTOpasi 3TOTO
3aKOHa.

Henw3s momyTHO HE OTMETUTD, uTO NMpUHATHIO HOBOTO YIIK P® npeamecrBoBaiio 6omee 20
pewmennii Koncturynuonnoro Cyna P®, koTopsiMu npu3HaH HE COOTBETCTBYOIMMU KoHCTUTYIIMI
pan HopM panee nerictBoBaBiiero YIIK PCOCP 1960. boiabmmHCTBO U3 3TUX HOPM
IIPOTUBOPEUYNIIM OTHOBPEMEHHO KOHBEHIMM, XOTsl HE BCETJa CTOJIb K€ OYEBUIHO, KAK HOPMBI,
KOTOpPBIC OBLTM YKa3aHbl B paTU(OUKAITMOHHON OTOBOPKE.

Patuduxanus Konsenuun Briounia u npuzHanue Poccueit ipso facto u 0e3 cnennanbHOro
cornamenus opucaukinuu Epponetickoro Cyna o mpaam venoseka (nanee Cyn). C atum
MPU3HAHUEM B HAIIMOHAIBHBIN MPABOMOPSIO0K BOIIET €Ille OJJUH BO3JACHCTBYIONINI Ha HETO (aKTop
— npaktuka 3toro Cyaa.

Kpatkas u makonnyHas KoHBeHIUs, puHSTAsE OoJiee MOoTyBeKa TOMY Ha3al, IeHCTBYET
CEroJiHs, Tak Kak ee HOpMbI UCcToJIKOBaHbl EBponieiickum Cynom. be3 3HaHuA U yyeTa NPaKTUKH, U
paBoBbIX Mo3uninii Cya MpakTUIeCKH HEBO3MOXKEH CKOJIbKO-HUOY b TIOMHBINA U 3P (EKTUBHBIN
yueT TpeboBaHui KoHBeHIIMN HAITMOHATBHBIM 3aKOHOAATEILCTBOM U MTPABOIIPUMEHHUTENBHOM
IIPAKTUKOM.

I'oops o nesrensHocTH EBporneiickoro Cyaa UCMOIb3YIOT MOHATHE “TIPELEAEHTHOE MPABO”’;



3TO MPABWIBHO, KOTAa PeYb UIET 00 OTHOCUTENBHOH (B OTJIMYKE OT aHTIUICKOTO MpaBuiIa
npereneHTa) cBazanHocty Cyna mpu pacCMOTPEHHH JIEN €ro MPEIIeCTBYIOIUMHU PEHICHUSIMHI U
CJIOKUBILIMMHUCS MPABOBBIMU MO3UIUSMU; 3TO HEMPABHIIbHO, Kor/ia pemenue Cyaa TpakTyeTcs Kak
00s13aTeIBHBIN MPELeICHT JAJI HAIIMOHATBHBIX CYA0B. TeM He MeHee, He 00J1aas Takon
o0s3aTeNnbHON CHIIOM, cyneOHas npakThka EBponeiickoro Cyna oka3pIBaeT BIUSHHE Ha
HallMOHAJIbHBIE PABONPUMEHUTEIBHYIO ACSITEIBHOCTh U HA 3aKOHOAATENBCTBO. JTO BIUSHUE
0COOCHHO 3HAYUTENHLHO TOTJa, KOT/Ia €r0 PEe3yabTaT IOCTHTaeTCs He TaKUMH (popmMaMu
BO3JEHCTBUS, KaK JICHE)KHbIE CAHKIINK, Hanaraemble CynoMm, uiau MoHutopuHr Cosera EBporbl, Ha
OpraHbl KOTOPOTO BO3JI03KEH KOHTPOJIb 3a UCcHoJHEHUEM perieruil Cyaa, a CTpeMIIEHUEM caMoro
rocy/lapcTBa-y4acTHHKA MOCJIE0BATEIbHO PEAIn30BbIBaTh CBOU 00s13aTeNbeTBa 0 KoHBeHIINH.
VIMeHHO Takoe OTHOIIEHUE AIEMOHCTpUpYET ceroans Poccus.

[IpuBeneM aumb 0AUH, HO BeCbMa NOKa3aTelbHbI npumep — cratbio 413 HoBoro YIIK PD
2002 roga. B aToii craThe, cpean OCHOBAHUMN JUIsl IEPECMOTPA BCTYNMBIINX B CHIIY PELIEHUH I10
YTOJIOBHBIM JI€JIaM 110 HOBBIM OOCTOATEIHCTBAM OTHECEHO K YHCITY TAKOBBIX “‘YCTaHOBJICHHOE
EBpomnelickum CyzoM 1o paBaM 4eJI0BeKa HapylIeHHE N0J0keHni KoHBEHIIM 0 3a1uTe pas
YeJIOBEKa M OCHOBHBIX CBOOO/] IPH pacCMOTPEHHH cysioM Poccuiickoit denepannu yroJoBHOTO
7ienia, CBSI3aHHOE C: a) MpUMEHEHNEM (eiepalibHOTO 3aKOHA, HE COOTBETCTBYIOIIETO MOJIOKEHUSIM
KonBeHuu o 3aimuTe npaB 4ea0BeKa U OCHOBHBIX CBOOO/I; 0) MHBIMU HApYIICHUSIMH TTOJI0XKEHHM
KoHBeHIIY 0 3a1uTe mpaB ¥ OCHOBHBIX CBOOO/I.

[IpumepHO aHaATOTHYHBIM 00pa3oM ApOUTPaKHBIN TTPOLIECCYaTbHBIA KoeKe PD, BCTynmuBIIHiA
B cuity 1 cenTsops 2002 1. mpexycMaTpuBaeT cpeia OCHOBaHHH mepecMoTpa CyAeOHbIX aKTOB IO
BHOBb OTKPBIBIIMMCS 00CTOSITENIbCTBaM ycTaHoBIeHHOe EBponeiickum CynoMm 1o mpaBam yenoBeka
HapylIeHHe MoJiokeHnii KOHBEHIMY py pacCMOTPEHUH Jielia, pEIIeHHEe IO KOTOPOMY OBLIO
oOxkanoBaHo 3asBuTesieM B EBponeiickuit Cyn mo mpaBam 4enoBeka (ctarbs 311, yacts 7).

Jlaneko He BO BceX rocyaapcrBax-y4acTHUKOB KoHBeHIIMU AEMCTBYIOT poLiecCyalbHbIe
HOPMBI aHAJIOTHYHbIE BhIIenpuBeieHHbIM. [Ipeacegarens Konctutynmonnoro Cyaa ©PI' B
COKaJIMTEJIbHOM TOHE OTMEYAET OTCYTCTBUE TaKUX HOPM, B pase OPI’, nonuepkuBas BMecTe ¢ T€EM
yBaxkutenbHoe oTHomeHue B OPI k pemenusim EBponetickoro Cyna.

Cpenu poccuiickux cyn0B Hanbosiee akTUBHO oOpainaetrcs Kk KoHBeHIMM U cy1eOHOM npakTHKe
ctpacOyprekoit ropucaukimu Koncrurymmonnsiii Cyn Pocceutickoit deneparuu. Ha nepBsiii B3
3TO MOKET MOKAa3aThCsl HEJIOTUYHBIM, ITOCKOJIBKY 3TOT Cy/l HE BIPABE MPOBEPSATH COOTBETCTBUE
3aKOHa HOpMaM MEXIyHapOoaHOTro npasa. Kpome Toro, Haau4ue Takoro HECOOTBETCTBUS CaMo I10
cebe He MOXKET CIY>KUTh JOCTATOYHBIM OCHOBAHUEM JJIsI BEIBOJIA O HEKOHCTUTYIIMOHHOCTH 3aKOHA.

IOpunnueckuii MOMEHT, KOTOPBIA 00BSICHSET akTUBHOE oOpamenrne Koncruryrmmonnoro Cyna
P® x nHopmam KonBeH1MH (paBHO KaK ¥ IPYTUM QyHIAMEHTATLHBIM MEXIYHAPOIHO-TIPABOBEIM
aKTaM O TIpaBax yejoBeKa), BUauTcs B cratbe 17 Korncturynun P, koTopoi OTKphIBAaETCS T1aBa
“IIpaBa 1 cBOOO/IBI YETIOBEK U I'paKJaHUHA . DTa CTaThsl yCTAaHABIUBACT, 4TO B Poccuiickoit
®denepanyy NPU3HAIOTCS U TAPAHTUPYIOTCS MpaBa U CBOOOIbI YEIOBEKa COTJIaCHO
OOIIeTPU3HAHHBIM MPUHITUIIAM U HOpMaM MEXTYHapOJIHOTO IIPaBa U B COOTBETCTBUU C HACTOSIIIIEH
Koncrurynueii. I3 atoro cnenyer, 4ro, pemast BOPOChl 0 KOHCTUTYIIHOHHOCTH HOPMATUBHBIX
aKTOB, 3aTparuBarONINX ATH MpaBa, KonctutynnonHsii Cya akTHBHO TprOEraeT K OICHKE
CUTYallM¥ IPUMEHUTENBHO K MEXKTYHAPOJHO-IIPABOBBIM CTaHJAAPTAM.

Bwmecte ¢ Tem cratbs 17 Konctutyuu PO He gaet ocHOBaHUM JUIsl BBIBOJIA O TOM, YTO
“MeXKTyHapOAHOE MPaBo MpaB YeJI0BEKa B UEPAPXUU UCTOUHHMKOB MPaBa HAXOJAUTCS BBIIIEC HE
TOJILKO 3aKOHOJIaTENbCTBA (UTO MPU3HAHO, B YACTHOCTH, cTaThel 15 yacts 4 Koncturynuu P®), Ho
n Koncturynuu rocyaapersa. [loctatoyHo yka3aTh Ha TO, YTO 3TO AAJIEKO WAYIAsk KOHIEIIUS
CETOJIHSI MPOCTO MPOTHBOPEUUT KOHCTUTYIUSAM OOJBIIMHCTBA TOCYIAPCTB-y4acTHUKOB KOHBEHIINH,
B KOTOPBIX, KaK YK€ 0TMEUanock, HOpMbl KOHBEHIIUYU B OOJIBIINHCTBE CIy4yaeB MPUPABHEHBI 10 X
MIPAaBOBOMY CTaTyCy BO BHYTPEHHEM IIpaBe K 0OBIYHOMY 3aKOHOAATEIhCTBY. Kakum ke oOpa3om 3Ta



HOPMBI MOT'YT OBITH OJTHOBPEMEHHO HAJAKOHCTUTYIHOHHBIMU? [lo14epKHEM U OTPHUIIATEIbHYIO
MTO3ULIMI0 KOHCTUTYLIMOHHBIX CYJOB TOCYAapCTB-y4yacTHUKOB KOHBEHIIMN K njiee mpumara
MEXIYHapOAHOIO IIpaBa B OTHOIIEHUU KOHCTUTYIIMM UX CTpaH.

3. O6pamenns Koncrurynuonnoro Cyna P® k KonBeHunu u npakTuka ee mpuMEHEHUS
EBponeiickum Cynom cranu ocoOeHHO 4acThIMU nociie patudukaimu Konsennuu. [Ipusenem
MIPUMEPHI TAKUX OOpaIEHUH.

B nene o tonkoBanuu crateit 125, 126, 127 KonctuTyunu peus 1u1a 0 pasrpaHu4eHUN
KOMITETEHIINH B cpepe cyZeOHOro KOHTPOIIS 3a 3aKOHHOCTHIO HOPMAaTUBHBIX aKTOB MEXTY
Koncruryunonnsim Cynom P®, ¢ o1HOI CTOPOHBI, M CyaMH 001I1eH IOPUCIUKIIUHN U
apOUTpaxHBIMH cynamu, ¢ apyroi. Koncrurymuonnsiii Cy B CBOEM PEIICHUH, YKa3aB, 4YTO
MIOJTHOMOYHS CY/I0B MOT'YT OIIPEEIATHCS TOJIBKO 3aKOHOM, 00paTmics K ctarbe 6 KoHBeHnu u
OCHOBAHHOW Ha HeW popmysie “HaIeKamui Cy, CO3TaHHBI HAa OCHOBAaHUH 3aKOHA™
(ITocranosnenue KC ot 16 utonst 1998 r.).

Pemennem o mpoBepke KOHCTUTYIIMOHHOCTH YacTh 1 ctathu 102 denepanbHoro 3akona “O
denepanbHoM Oroxere Ha 19987, Koncturyunonnsiii Cyn PO npuzHai ocriopeHHOE M0JI0KEHUE
3akoHa He cooTBeTcTBYOMMM KoHcTutynuu PO ( ctatesam 76 vacte 1 u 124) “nockoiabKy OHO
no3soJisieT IIpaBurenscTBy Poccuiickon denepanuy caMoCTOATEIbHO COKPAIATh PACX OBl
dbenepaibHOTO OIO/KETA HA CYyIEOHYIO CHCTEMY 0€3 yueTa KOHCTUTYIITMOHHBIX TapaHTHH U
¢bunancupoBanus’. [Ipu aTom Korcrurynmonnsiii Cyna ykazan Ha “o0menpu3HaHHbIN
MEXIyHapOAHO-TIPAaBOBOM MPUHIUI He3aBUCUMOCTH Cya” U OTMETHI, YTO CTAThs 2
®denepanbHOTO 3aK0HA 0 paTuduKaruu EBporneiickoit KoHBeHIIMM MpenuchiBacT MperycMaTprUBaTh
B (eepanpHOM Or0/KeTe, HauMHasA ¢ 1998 roga HeoOXoauMoe yBeTUYEHUE PacX0l0B Ha
benepanbHyIo Cy1e0HYIO CUCTEMY B LIETISIX MPUBEACHUS IPABONPUMEHUTENIBHOMN MPAKTUKH B
MIOJTHOE COOTBETCTBHE € 00s13aTenbcTBaMU PD, BhITeKaommMMu 13 ee ydactusi B KonBeHmu.
(ITocranoBnenue ot 17 utomns 1998).

3asiBUTENN 110 JIENTy O IPOBEPKE KOHCTUTYLIMOHHOCTH psifa crareit denepanbHoro 3akoHa 1995
r. 0 BeIOOpax nenyratoB ['ocynapcTBeHHO JlymMbl yTBEpK1aiu, YTO CMEIIaHHas n30upaTenbHas
crcTeMa, o KOTOPOH M30MpaeTcsl HIKHSA Majara mapJiaMeHTa HapylaeT PaBeHCTBO MPaB IpaxkIaH
u notomy npotuBopeduT Konctutyuuu. He coriiacuBmmch ¢ 3TUM yTBEPKIECHHUEM,
Konctutynnonnsiii Cyn, B 4aCTHOCTH, MOTUBHPOBAJI 3TO CChIIKOM Ha craThio 3 [IpoTtokomna Ne 1
KonBenmuu, koTopslit 6611 cTokoBaH EBponeiickum CynoM Kak JOIMYCKArOIUH TpaBo
roCyJapCcTB-y4acTHUKOB KOHBEHIMM UCTIONB30BaTh pa3Hble H30HpaTeIbHbIE CUCTEMBI,
oOecnieunBaroIye cBOOOIHOE BoJIen3bsBIeHNE Hapoaa. K aHanornuHoil cepuike
Koncruryuunonnsiii Cyn npuber paccMaTrpuBasi BOIPOC O TOMMYCTUMBIX OTKJIOHEHHSIX 110
nemMorpaduueckuM mpuurMHaM OT MPUHIIUIIA PABEHCTBA aKTUBHOT'O N30MPaTeIbHOrO Mpasa, Mpu
Hapeske n3buparenbHbix oKpyroB. (ITocranosnenue ot 17 HosOps 1998).

N3BecTHOE pemienune, KoTopeiM KoHcTuTynimonHbii CyJ1 3anpeTui BCeM Cy1aM BIIPEb 10
BBEJICHUS CyJia MIPUCSHKHBIX BO Bcex cyobekTax Poccuiickoit @enepanny Ha3HAYaTh HaKa3aHUS B
BHJIE CMEPTHOM Ka3HM, TAKXKE COAEPKUT B MOTUBHUPOBOYHON YacTH yKka3zaHus Ha KoHBeHIHIO.
Opnnako peub npu 3ToM unet He o [IpoTokoisie Ne 6 0OTHOCUTENBHO OTMEHBI CMEPTHOM Ka3HH, a O
PaBEHCTBE BCEX MEPE]l CYI0M, MTPaBe KaXkJ10ro ObITh CYAMMBIM KOMIIETEHTHBIM CYAOM,
YCTaHOBJICHHBIM 3aKOHOM B cBeTe cTaThil 6 KonBeHIMU. DT TpeOOBaHUS HE MOTIIN OBITH
BBITIOJTHEHBI B OoJtbIiel yacTu cyOrekToB PMD. Ha MOMEHT BbhIHECEHUS pEMICHUS CYT TPUCSIKHBIX
JeicTBOBaM TONBKO B ecsatu u3 HuX. ([loctanoBnenus ot 2 despans 1999).1

Henp3s npu3HaTh y1adyHo# CChIIKY Ha MYHKT 2 ctatbu 1 (“3amnmra coOCTBEHHOCTH )
IIporokona Ne 1 k KonBennuu, copepsxairyrocs B pemieHnr Koncrutyunonsoro Cyza o neiy o
MPOBEPKE KOHCTUTYITMOHHOCTH JIBYX cTarteid TamoxeHHOTo Koaekca (cT. 131, wacts 1 m ct. 38”.
OTOT MYHKT YCTaHABIMBAET, YTO FAPAHTHUS 3aIUTHI COOCTBEHHOCTH KaX/10T0 (PU3MUECKOTO MK
FOPUINYECKOTO JIUIA HE YIIEMJISIET IpaBa rOCYAapCTBa YCTaHABIMBATh 3aKOHBI, KAKME OHO CUUTAET



HEOOXOAUMBIMU JIJIS1 OCYLIECTBIICHUS KOHTPOJIS 32 UCIIOIB30BAHUEM COOCTBEHHOCTH B
COOTBETCTBHUH € OOIIMMU MHTEPECAMH UM [yl 00eCIIeUeHHs yIiaThl HaJOrOB WK APYIHX CIIOPOB
wi mrpados. OcnapuBaeMbie HOPMBI TaMOXKEHHOTO KOJIEKCa MPeayCMaTpPUBaIN BO3MOKHOCTD
KOH(HCKAIUY NEePEeBE3EHHBIX Yepe3 I'PaHMIly, HO HE MPOLIEIIINX TPeOyeMOro TaMOKEHHOTO
o(opmieHus, TPEAMETOB Yy TPETHUX JIHII, KOTOPbIE BIIOCIEICTBUH NPHUOOPENN UX HA TEPPUTOPUN
cTpaHbl. OTH auna (Gu3HIecKre 1 IOPUANIECKUE) B OOIBITMHCTBE CBOEM SIBIISFOTCS
T0OpPOCOBECTHBIMU ITPUOOPETATENAMHU, TO €CTh TAKUMH, KOTOPBIE HE 3HAJHM U HE MOTJIM 3HATh, YTO
MMYIIECTBO IPHOOPETEHO UMHU Yy BIIAJIIIbLa, KOTOPBIN HE UMEII IIPaBa €ro OTUYKAATh.
HcTpeboBanne umyniecTa (BUHIUKAIMS) Y JOOPOCOBECTHOTO MPHOOpETaTEssi HEBO3MOXKHO JaXKE B
TrpakIaHCKO-TIpaBOBOM mopsinike (ctatbst 302 ['pakaanckoro koaekca P®D), a rem Gosee myTem
koHpuckanuu. B npaktuke EBponeiickoro Cyna npuniun 1o6pocoBecTHOCTH — bona fides urpaet
HEMaJIOBaXHYIO poiib. 11 Ha000poT, KOH(UCKALUSA pacCMAaTPUBAETCS KaK Mepa, BEIXOAAIIAs 3a
pamku Konsenmu. B atom cBete cepiika Koncrurynmonnoro Cyna PO, npusnasmero ooe
OCIOPEHHBIE CTaTbH cOOTBETCTBYOMMMU KoHncTutynuu PO, Ha nyHkT 2 crathu 1 [TpoTokomna Ne 1
Obu1a Mo MeHblIel Mepe HeymecTHOM. ([TocTanoBnenue ot 14 mast 1999).

OTMeTuM MOMYTHO, YTO TaKas CChIJIKA OblIa Obl BIIOJIHE YMECTHA B PEIIEHUH I10 JIENy O
MIPOBEPKE KOHCTUTYIIMOHHOCTU OT/AEJIbHBIX MOJI0KEeHUM ctareit 6 u 7 3akoHa 1993 o npumeHeHUn
KOHTPOJIbHO-KAaCCOBBIX MAIIMH IIPHU OCYILECTBICHUH ICHEKHBIX PACUETOB C HACEICHUEM.
Koncrurynuonnsiii Cyn npusHain cooTBercTBytonieid Koncrurynun PO Hopmy, corimacHO KOTOPOit
HAJIOTOBBIE OpraHbl OJTHOMOYHBI HajlaraTh MTpadbl Ha MPEINPUATHS, a TaKKe PU3NIESCKUX JIUII,
BUHOBHBIX B HAPYLIEHUH YKAa3aHHOTO 3aKOHa. B cBoeil xano0e 3asBUTENN, B YACTHOCTH, CCHLIAIUCH
Ha TO, YTO OCHapUBAEMbIE€ HOPMBI TPOTHUBOPEYAT CBOO0I€ IKOHOMUYECKOHN JEATEIbHOCTH, KOTOpast
rapantupoBaHa cratberd 8 yacth 1 Konctutyiuu P®. B cBoem pemiennu Konctutyimonnsiii Cyn
MPAaBUIILHO KOHCTATHPOBAJ, YTO CBOOOAa SKOHOMHUYECKON JeSITeIBHOCTH, KaK U MPaBO YaCTHOU
COOCTBEHHOCTH M JIpyTUe TpaBa ‘“‘He SABJSAACH a0COMIOTHBIMHU, MOTYT OBITh OTPAaHUYCHBI 3aKOHOM;
OCHOBAHUS TaKOT'0 3aKOHOJATEIBHOTO OrpaHUYeHMsl ycTaHOBIeHbI KoncTuTyuen (ct. 55 u.3) u atu
OCHOBAHHMS aJIEKBATHBI TEM, KOTOPbIE COAEPKUT MYHKT 2 B cTaThax 10 u 11 KonBeHuuu, a Takxke
nyHKT 3 ctatbu 2 [IpoTokona Ne 4. OgHako B KOHTEKCTE JJAHHOTO Jiesia ObUTO OBl JIOTHYHEE
COCIIaThCs HE Ha CTaThU O CBOOO/IE CJIOBA, CBO0OI€ COOpaHUH U OOBETMHEHHUH, U CBOOOIE
IIEpEIBUKEHUS, O YEM I'OBOPST Ha3BaHHbIE cTaTbl KoHBeHLNN, a Ha cTaThio 1 IIpoTokona Ne 1,
IYHKT 2 KOTOPOI'O TOBOPHT, B YACTHOCTH, O FOCYJapCTBEHHOM KOHTPOJIE 32 HCII0JIb30BaHHEM
COOCTBEHHOCTH 7151 0OecreueH sl YIIaThl HAJIOTOB WM JPYTUX cOOpOB U MITpagoB.
(ITocranoBnenue ot 12 mas 1998).

[Tportupyem a63an u3 [locranosnenus Koncrurynuonnoro Cyna ot 23 HosiOpst 1999 no neny
0 MPOBEPKE KOHCTUTYITMOHHOCTH IMyHKTa 3 cTaThu 27 denepaqbHOro 3aK0Ha OT 26 ceHTsiops 1997
roga “O cBoOOJIe COBECTH U O PEITUTHO3HBIX 00BeAMHEHUSX . Peub uaeT 0 BO3SMOXKHOCTH
HEKOTOPBIX OIPaHUYEHUM, OTHOCAILIMXCS K YUPEKICHHUIO, CO3/IaHUI0 M PETUCTPALIMU PETUTHO3HBIX
opranusanuil. Cocnasumuck Ha cratbu 17 yacte 3 u 55 yacts 3 Koncruryuuu PO n
KOPPECTIOHIUPYIOIINE UM TIOJIOKEeHHS cTaTh 18 (yHKTHI 2 1 3) MexXayHapoHOTO MaKTa O
IpaXIaHCKUX U MOJUTHYECKUX MpaBax U ctaTbu 9 (myHKT 2) KoHBEHLIMN 0 3alUTE IpaB YEJIOBEKA
U OCHOBHBIX cB000J], KoncTutynmonnsiii Cyn koHctatupoBai: “T'ocynapcTBo Bripase
IPESYCMOTPETh ONPeIeIEHHbIE IPerpaibl ¢ TEM, YTOOBI HE MPEIOCTABIIATh CTATyC PETUTHO3HON
OpraHu3ali aBTOMAaTHYECKH, HE JOMYCKATh JIETaJH3aliH CEKT, HApYIIAIOLINX ITpaBa YeIOBEK U
COBEpILIAIOIINX HE3aKOHHBIE U IIpeCTyIHble AesdHus.. Ha 310, B yacTHOCTH, 0OOpalaeTcs BHUMAaHUE B
[Tocranosnenuu EBpomneiickoro napaamenta ot 12 ¢espains 1996 roga “O cexrax B EBpore” u B
pexomennanun Coeta EBporbt Ne 1178 (1992) “O cexTax M HOBBIX PEIMTHO3HBIX IBIKCHHSIX, a
takxke B [locranoBnenusx EBponeiickoro Cyna no npasam uenoBeka ot 25 mast 1993 rona (Cepust
A, Ne 260) u ot 26 centsiops 1996 roma (Reports of Ludgments, 1996-1V), pa3bsacHHBIINX XapakTep
U MacuTad 00s3aTeIbCTB FOCYJAPCTB, BHITEKAIOMINX U3 CTaThu 8§ Ha3BaHHOW KoHBeHIIUN.



B npaktuke Koncrutyimonnoro Cyzia umeercs psiJi IpUMEpPOB €ro oOpalieHus K cratse 1
[Tpotokomna Ne 1 (“3amura cobcTBEeHHOCTH ) U TTPaBOBLIM No3uniusiM EBpornerickoro Cyna,
CIIOKHBIIUXCS B IPAKTHKE €€ TPUMEHEHHUS, TJIABHBIM 00pa30M MyHKTa MepBOro. B yacTHOCTH,
paccMaTpuBasi BOIPOC O KOHCTUTYIMOHHOCTH MyHKTA 4 ctatbu 104 denepanbHoro 3akona “O
HECOCTOATENILHOCTHU (0aHKPOTCTBE), OTKPHIBABILIETO BO3MOKHOCTh OE3BO3ME3/IHOTO OTUYXICHUS U3
KOHKYPCHOM Macchl B MOJIb3Y rOCYJapCcTBa UMYILECTBA, UCIIOIb3YEMOT0 B MyOIMUHBIX HHTEpEcax,
Koncturynuonnsiii Cyn ykazai: “coriacHo mpaBoBoii no3uumu EBponerickoro Cyna o npasam
YesloBeKa JIMILEHHE COOCTBEHHOCTH 0€3 MPeA0CTaBICHUs pa3yMHON KOMIIEHCAIINH, KaK MPaBUJIo,
MPEJCTaBIseT COOON HECOpPa3MEPHOE BMEIIATEIbCTBO, KOTOPOE HE MOXKET CUMTATHCS ONPABIAHHBIM.
Bwmecre ¢ Tem ctaths 1 [Iporokosa 1 He paccMaTpuBaeTcst UM Kak MPEICTABIISIONIAs TPaBo Ha
MOJIy4eHUE TIOTHOM KOMITEHCAITNH, TOCKOJIbKY TIPH OTPEEICHHBIX (DaKTUYECKUX 00CTOSATEIhCTBAX
YYeT IMyOJIMYHBIX HHTEPECOB, CBA3aHHBIX C HEOOXOIUMOCTHIO 00ecTICUeHHsI OONBIICH COIUaTbHOM
CHPABETMBOCTH, MOXET O0YCIOBUTH BHITUIATY BO3MEIIIEHHUSI HUKE PRIHOYHON CTOUMOCTH .
Koncturynuonnsiii Cyn yka3ai Ha pan pemieHui, npuHATbix EBponelickum CynoM B COOTBETCTBUU
c npuBeneHHo# nmo3unmei. (ITocranosnenue ot 16 mast 2000 1.).

Pemras Bonpoc 0 KoHCTUTYIHMOHHOCTH ITyHKTA 2 ctathu 1070 ['paxknanckoro koaekca PO,
perIaMeHTHPYIOIIEeH MPoOieMy BO3MEIIEHHUS TOCYIapPCTBOM BpeIa, MPHUNHEHHOTO MPH
OCYILIECTBICHUH IPasKJaHCKOTO cyAonpou3BoacTBa, Koncruryruonnslii Cy 4eTKO OTTpaHUYUII
CUTYAIIHIO, KOT/Ia BpeJl MPUUYUHEH HEMPABOCYAHBIM PEIICHUEM CYJIa MO 1€y U BAHOBHOCTH CYJIbU
MOJATBEP:K/I€HA BCTYIUBIIUM B CHIIy IIPUTOBOPOM YIOJIOBHOTO Cy/ia, OT CUTYyalluH, KOTJa Bpe.
MPUYMHEH HE MPUHITUEM PEILIEHHUS 110 CYIIECTBY I'PaXKJAHCKOIO CIIOpa, a TAKUMU
HETPaBOMEPHBIMH JIeUCTBUSAMU (O€37eiiCTBUEM) CyIbH, KaK OTKa3 B JOCTYIIE K Cyay, Tpyooe
HapyLIEeHHE Pa3yMHOTO CpOKa Cy1e0HOT0 pa30upaTesIbCTBA, HECBOEBPEMEHHOE BPYUCHHUE JIUITY
MOTHBHUPOBAHHOTO PEIICHHUS CyJla WIM UHBIX BaXHBIX MPOIIECCYabHBIX JOKYMEHTOB U T.II.
Koncrutynnonnsiii Cyn nmpusHan He npoTuBopedanieii KoHCTUTYIIMM HopMY, COAepKallyocs B
nyHkte 2 cratbu 1070 'K PO, HO BMecTe ¢ TeM yKka3zaj, 4To “‘TaHHOE MOJIOKEHUE B €r0
KOHCTUTYIIMOHHO-TIPABOBOM CMBICJI€, BBISIBICHHOM B HacTosieM [loctaHoBiIeHNH, U BO
B3aUMOCBSI3H CO cTaThsiMH 6 1 41 KoHBeHITMY 110 3alIUTE MPaB YeI0BEKa U OCHOBHBIX CBOOOI HE
MOXET CIIY>KUTh OCHOBAHHEM JIJIsi OTKa3a B BO3MEILEHUU FOCYAapCTBOM BpeJia, IPUUMHEHHOTO MPU
OCYILIECTBICHUH IPa’KJaHCKOTO CYAOIPOU3BOJICTBA, B MHBIX CIy4asx (a MMEHHO KOTJia CIop He
pasperraercs 1o CyIecTBy) B pe3ysibTaTe He3aKOHHBIX AeUCTBUM (Min O6e3aeiicTBrs) cyaa (cyabn),
B TOM YHCJIE€ TPU HapYLUICHUHU pa3yMHBIX CPOKOB CyAeOHOTO pa30upaTenbCcTBa — €CJIM BUHA CY/IbU
YCTaHOBJIEHA HE TPUTOBOPOM CY/a, 3 HHBIM COOTBETCTBYIOIIUM CYCOHBIM pEIICHUEM .

J1J1s TOJTHOTHI KapTHHBI HATIOMHUM 00 Y€ YIOMHHABIIUXCS O0jiee YeM IBaaaTH PelIeHUIX
Koncrurymonnoro Cyna P®, nmpenmMeToM KOTOPBIX OBUTH YTOJIOBHO-IIPOIIECCYallbHBIE HOPMEIL. Bo
MHorux u3 HuX Cyn oOparaercs kK KoHBeHITNH, 110 MPEUMYIIIECTBY €€ CTaThsiM S 1 6, a B
nocnenHem u3 Hux (IToctanoBnenue ot 17 utomnst 2002 r.) npuber gaxke K TEPMHUHOIOTHYECKOMY
COTOCTAaBIICHUIO ()PAHITY3CKOTO M aHTJIMICKOTO TeKCTOB IMyHKTa 2 cTaThu 4 [IpoTokoma Ne 7
(“TIpaBo HE OBITH CyTMMBIM MM HAKa3aHHBIM JIBAXKIBI ).

K npuBeneHHbIM IpuMepaM BIOJIHE TPUMEHUMO cka3zaHHOe 0 Konctutyimonnom Cyne ©PT
ero nipeacenarenem KOroi Jlumbax: “Otu cynednHbie pemenus (EBpomnetickoro Cyma)
MIPUBJICKAIOTCS TOT/Ia, KOTJa pedb UJIET 00 ONpeNeTICHIH COACPKAHMI U 00beMa OCHOBHBIX TPaB U
KOHKPETHU3alUH MPUHIIMIIOB MPABOBOI0 rOCyaapcTBa’.

B otnnuue ot Koncturynuonnoro Cyna PO cyasl npyrux ropucaukuuii (oomei n
apOUTpaXHOM) BIpaBe perniaTh KOHKPETHBIE JIeia MyTeM MPSIMOTo MpuMeHeHus: HopMm EBpomneiickoit
KonBennuu. bonee Toro oHu 00s13aHbI CAENATh 3TO, €CIU MOIekKAIIAsT IPUMEHEHHIO HOpMa
POCCHIICKOT0 3aKOHOIATENIbCTBA MPOTUBOpEUUT HOpMaM KonBeHnu. O1HaKo B CyAEHCKON
MPaKTUKE TaKUE PEIICHUS BCTPEUAIOTCS TIOKA PEIIKO.

4. HemanoBa)KHBIM TOKa3aTeJIeM COOTBETCTBUS HAIMOHAILHOTO 3aKOHOJATENIbCTBA U



MPaBONPUMEHUTENBHOM npakTUKKU HopMaMm KoHBeHLMK B uX ucronkoBanuu EBponeiickum Cynom
CIIy>KaT UHIUBUIYaIbHbIE 5KaJ00bI 3asiBUTENIEN U3 JAHHOTO TOCy1apcTBa-y4acTHUKA U OCOOCHHO
&KaJ00bl, KOTOPbIE HOCAT TUITMYECKUM, IIOBTOPSIOIIUIACS XapakTep. B onpenenenHoi mepe
MOKAa3aTeJIeM B 3TOU CBSI3U MOXKET CIY>KUTh U KOJIIMYECTBO ajo0.

B poccuiickoM npaBe HHCTUTYTY MMOAAYH WHAUBUIYAILHOH jKajJ00kI JTUIa B HATHAITMOHATIHLHYIO
FOPUCAMKITUIO TIO TOBOJTY HAPYLIECHUS €r0 COOCTBEHHBIM TOCYJapCTBOM €ro MpaB U cBO0O
Koppecnonaupyer 4. 3 ct. 46 Koncrurynuu P®, corinacHo KOTOpoit “Kaxablii BIIpaBe B
COOTBETCTBUH C MEXIYHAPOIHBIMU AoroBopamu Poccuiickoit deneparnu odpamiaThes B
MEXTIOCYIapCTBEHHBIE OpPraHbl 0 3aIIUTe MpaB 1 cBOOO YeI0BEKa, €CIM UCUEpPIIaHbl BCe
HMMEIOIIHUECS BHYTPUTOCYIApPCTBEHHBIEC CPEJCTBA TPABOBOM 3alUThI . TepMUH “KaxIplil” B TEKCTE
KOHCTUTYLIMOHHOM CTaTbU COOTBETCTBYET TpeboBanuio Konsenmuu (ct. 1), 4ToOBI TI060MY JIHILY,
HaXOJAIIEMYCs TOJ] FOPUCIUKINEN Tocy1apcTBa-y4acTHUKA, ObLIIM rapaHTHPOBAHBI IpaBa U
cBOOOIbI, TpeiocTaBIeHHbIe KOHBEHIHEH.

3aKOHO/ATENBHO HE ONPEENIEHO, YTO KOHKPETHO OXBAaY€HO KOHCTUTYLIMOHHBIM ITOHATHEM
“UcuepnaHye BCEX UMEIOIINXCS CPEICTB MPAaBOBOM 3aIUTHI; P KOHKPETHOM perjiaMeHTallii OHU
MOT'YT OKa3aThCA 3HAYUTENIBHO MIUPE, YEM TO, 4TO MoHuMaeT EBponeiickuii Cya moa ucueprnaHueM
IIPaBOBBIX CPEACTB B cMbIciie cTaTbi 35 KonBeHnu. OHaKO BO3MOXKHOCTh KOJIJIM3UU MCKIIFOUEHA,
ITOCKOJIbKY IIPU3HaHKE opucaukiuu EBpornerickoro Cyna o3Ha4aeT OJHOBPEMEHHO, YTO TO, YTO
BKJIFOYAETCS B UCUEPIIAHNE BHYTPEHHUX MIPABOBBIX CPEACTB, ONPEAEISIETCS KaK B OTHOLIEHUU
3asBuTeNed U3 Poccun, Tak M Ipyrux rocynapcTB-y4acTHUKOB caMuM CyznoM. CootBercTBeHHO Cyn
cBOOO/IEH caM peuiaTh U BOIPOC, CUUTATh Jin 00s3aTenbHbIM yuactue Koncrurynuonnoro Cyna B
HCYEepIaHUU BHYTPEHHHX MIPABOBBIX CPEJICTB.

Hckmrouernem MoryT ObITh cuTyanuu, korna KoncruryrmorHsiid Cyl BEITIOHIET HE CTOIBKO
CBOIO OCHOBHYIO (DYHKIIHIO — IIPOBEPKY KOHCTUTYLIMOHHOCTH HOPMATUBHOT'O aKTa, CKOJIBKO
JIOTIOTHUTENBHYIO (DYHKIINIO, KOTOPYIO B MPUHLUIIE MOT'YT BBIMOJIHATH U JPYTHUE CYJIbl, HAIPUMED,
3arpenieHne NOJIUTUIECKUX apTUii, OCTIOPUBAaHKE PE3yIbTAaTOB BEIOOPOB U T.1. B Takux ciydasx
Koncrutynuonnsiit Cyn BbIcTynaeT JIu00 Kak rnepBasi cyeOHasi HHCTAHIUS WIIK HEUTO MOJ00HO0e
KacCallMOHHOM MHCTAaHIIUH.

TouHo Tak *e, 1o ONpeIeleHNI0, BHYTPEHHUE CPEJICTBA MPABOBOI 3aIIUTHI HE OyIyT CUUTATHCA
ucueprnanHeiMu 6e3 pemieans Koncrurynmonnoro Cyza B Tex ciiydasix, Koraa oOmmii cy/,
MIOCUUTAB, UTO JJAHHOE JIEJI0 HE MOXKET OBITh PELIEHO 0€3 MPOBEPKU KOHCTUTYIIMOHHOCTH
MOJUIeXKAILETO IPUMEHEHUIO B JIeJie 3aKOHa, 00palaeTcsi C COOTBETCTBYIOIIMM 3alIPOCOM B
Koncturynmonnsiii Cyn, MpuOCTaHOBUB COOTBETCTBEHHO CYACOHOE pa3OnpaTebCTBO.

Bo Bcex ocTalbHBIX CiTy4asix BKIIIOUEHUE (MM HEBKJIFOUCHUE) OOpaIieHHS 3asBUTEIS B
Koncrutynnonnsiit Cyn cTpaHbl Kak 003aTeNIbHOTO YCIOBUS HCUYEpPIIaHUsl BHYTPEHHUX MMPABOBBIX
CPEICTB 3aBUCUT OT AUCKpennoHHOro yemoTpenust EBponeiickoro Cyaa. I1Ipu 3ToM 0JHO3HaYHOTO
MO/IX0J1a Y HEro HET; JIJIsl OJJHUX IOCY/1apCTB-YYaCTHUKOB OH CUMTAET TaKoe o0paleHue
00s13aTeTbHBIM, JJIS APYTUX HET.

DTO pa3iMuKe CBA3aHO MPEXKIE BCEr0 C yCTAHOBKOM Cy/1a, COTJIaCHO KOTOPOil
BHYTPHUIOCYIapCTBEHHOE IPABOBOE CPEACTBO, HEOOXOAMMOE I UCUEPIIaHUs, TOJDKHO OBITh
s dexTuBHBIM. HeMamoBaxHYIO pOJIb UTPAIOT TAKKE OCOOCHHOCTH CYI0YCTPOMCTBA U
MPaBONPUMEHUTEIBHON MPAKTUKU B TOCYAPCTBE-yUACTHHUKE.

B Urtanuu rpaxxaHnuH HajieleH MpaBOM KOHCTHUTYIIMOHHOM KaJIo0bI, HO OOpAaTUTHCS C HEH B
Koncruryunonssiii Cyn OH MOXKET TOJBKO uepe3 OO0IIMNA Cya, KOTOPBI paccMaTpuBal CIIOPHOE
neno. C nmosunmu EBpornetickoro Cyma 3To He oTBeuaeT TpeOoBaHuio 3 (HEKTUBHOCTH KAJIOOBI;, OH
OTKJIOHSJI 3asIBJICHUSI TOCYJapCTBA-OTBETUYMKA O TOM, YTO HE MOJHSAB B Cyze OOIIeH I0PHCIUKIIIH
BOITPOC O HampasieHuu 3anpoca B Konctutyuronssiii Cyq, 3asBUTENb TEM CAMBIM HE UCYEPIIANl
BHYTPEHHUE CPEJICTBA MPABOBOM 3aIUThl. OHAKO 1aKe TPUMEHUTEIBHO K KOHCTUTYLIHOHHBIM
cyJZlaM, B KOTOpBIE TpakJiaHe MOTYT oOpariarhcst mpsimo, EBponetickuit Cyn He cornamancs ¢



3asIBJICHHEM T'OCYJapCTB-OTBETYUKOB O HEMCUEPIIAHNUN CPEJICTB IIPABOBOM 3aILUTHI 32 OTCYTCTBUEM

TaKoro oOpalieHus, MoCcKoJIbKy, o MHeHHUIO EBponeiickoro Cyna, TaHHBIM KOHCTUTYITMOHHBIA CY/I

Ha/IJICH CIIUIIKOM IMIMPOKUM JAUCKPEIIMOHHBIM YCMOTPEHUEM NIPHHUMATh KaJlo0y K paCCMOTPEHHIO
WJIU HET.

B otnunuue oT 3T0M MO3MILIMY e1le TOra, KOTja BOIpPOC O MPHEMIIEMOCTH Kajlo0 perana
EBponeiickas Komuccusi, cinoxunack mpakTHKa OTKIIOHEHUS kKano0 3assuteneit n3 OPI 3a
HeHcuepIriaHueM CPEJICTB MPABOBOM 3aLIUTHI 110 TOM MPUYUHE, YTO STHM *kKajtodam He
npeamectBoBasio oopamenue B Koncruryrmuonnsiii Cyn @PI'. PaccmaTtpuBas B3auMOCBS3b 3TOTO
cyna ¢ Esponeiickum Cynom, [lpencenarens Koncrurynumonnoro Cyna @PI' B u3ganHoi HeJaBHO
(2001 rox) xuure numet: “CtpacOyprckuii Cya BIpaBe MPHHATH 5kaj00y TOIBKO MOCIE NCUEPIIaHus
BHYTPUTOCYIapCTBEHHOIO ITpaBoBOro myTu. Ha 3ToM myTn HaxoauTes, 10 MHEHUIO
CtpacOyprckoro cymaa, Takke 1 KOHCTUTYITMOHHAas xanoba”. EBponerickuii Cyz, 04eBHIHO,
VUUTHIBAET B 3TOU CBsI3U TO 00CTOSITENHCTBO, YTO KoHcTHTyImmonnomy Cyny ®PI™ npenpocraBieno
MpaBo MPOBEPATH cOOTBETCTBUE OCHOBHOMY 3akoHY DPI" HE TOJIBKO 3aKOHOB, HO U OKOHYATEJIbHBIX
CyAeOHBIX peIIeHH M0 KOHKPETHOMY Jiesly. TeM He MeHee Hellb3s HE OTMETUTh, YTO B MPOLIEAYPE
pelIeHrs BOIPOca O MPUHATUN UHAUBUAYAIbHBIX KOHCTUTYIIMOHHBIX JKal00 K pacCCMOTPEHUIO
Koucrurynmonnsiit Cyn @PI” monb3yercst He MeHbIIEH CBOOOI0N YCMOTpEHUsI, 4YeM ApyTre
KOHCTUTYLIUOHHBIE CY/IBI.

B otHOmEHUM poccuiickux 3asureneil EBponeiickuii Cya MCXOAUT U3 TOTO, YTO UCUEPIIaHUE
BHYTPEHHUX Cy€OHBIX CPEJCTB MPABOBOM 3aIUThI 3aBEPIIACTCS JIJIsl HUX BCTYIJICHHUEM B CUITY
peleHus cya oomeit ropucauKuuy mim apoutpaxHsoro cyaa. Koncrurynuonnsiii Cyn PO B sToit
CXeMe OTCYTCTBYET U COOTBETCTBEHHO CChLIKA Ha TO, UTO 3asBUTENb HE oOpaTuics B 3ToT Cya U He
ucyepnai; TeM caMbIM BHYTPUIIPABOBBIE CPECTBA 3aAIIMUTHI, HEe OyeT npuHsaTa EBponeiickum
Cynom. Bo3pakeHust IpOTUB TaKo# MO3ULIKHU BPsi JU OyyT ONpaBAaHbl yXkKe 110 OJHOMY TOMY, YTO
OHAa CYIIIECTBEHHBIM 00pa3oM o0JerdyaeT I0CTyI poccuiickux 3asButeneii B EBponeiickuii Cy,
0CBOOOXK1ast IX OT 00S3aHHOCTH, KOTOPAs B MOIABJISIONIEM OOJIBITMHCTBE CITy4aeB Obl1a ObI YUCTO
(dbopmManbHOM.

Uro e KacaeTcss BO3MOXKHBIX (JIOCTATOYHO PEIKUX) CUTYAIUH, KOT/1a 0OpalieHue B
Koncruryunonnsiii Cy MOXKeT OBITh CYIIECTBEHHBIM IS PELICHUS BOIIPOCA O PUEMIIEMOCTH
xaino0Osl, To EBponeiickuii Cyx Bcerna MoKeT IPUMEHHUTD CBOIO IPYTYIO BaKHYIO YCTaHOBKY':
BOIIPOC O MPUEMJIIEMOCTH JOKEH PELIaThCsl C YIE€TOM KOHKPETHBIX 00CTOSTENBCTB eiia U B
3aBHCHMOCTH OT HUX TPeOOBaHUS K MCUEPIAHUIO BHYTPEHHHUX CPEJCTB MPABOBOM 3aIUTHI MOTYT B
TOM WM UHOW CTEIIEHU U3MEHSTHCS.

5. Kak usBectHo, EBponeiickuii Cyn He BOpaBe OTMEHUTH PEIICHUE HAIIMOHAIBHBIX CY/IOB, a
TaKke paccMaTpuBath ad abstrato HarmoHabHBIC 3aK0HBL. CooTBeTcTBeHHO B EBponelickom Cyre
HEJIb3s OCMIAPUBATH PEUICHUs, TPUHUMAEMbIEe KOHCTUTYLIMOHHBIMU CY/IaMH, KaK MOTOMY, YTO 3TO
pelieHue cyaa, Tak v IOTOMY, YTO TaKO€ PEIICHHE UMEET CHITy 3aKOHA.

B To ke Bpemst perieHnst KOHCTUTYIIMOHHOTO Cy/ia (KaK U PEelIeHUs IPYruX HAIMOHATBHBIX
CYZIOB, B TOM UYHMCJI€ BBICIIMX) HE ABISAIOTCS IOPUIMUECKUM MPEMSITCTBUEM ISl BBIHECECHUS
EBponeiickum Cyiom pemieHus 0 HapyIlIeHUH KOHKPETHBIMH JeHCTBUSAME (Oe3/1eHCTBIEM) BIIaCTeH
rocy/1apcTBa-OTBETYHKA KaKOro-JI10o mpasa (UM HECKOJIbKUX MpaB), TapaHTUPOBAHHOTO
Kounenmueit.

B s10ii cBsa3u otHOmeHue “EBponeiickuii Cy — KOHCTUTYLIMOHHBIE CYJIbl” MOYKHO CXEMATHYHO
n300pa3uTh KaK MapajuieibHble JMHUN, BpEMEHAMHU TECHO CONPUKACAIOIIUECS, HO, KaK IPAaBUIIO, HE
nepecekaromuecs. [Ipu 3ToM BO3HHKAIOT pasHoriacus (YAUBUTEILHO, €CIIA ObI UX HE OBLI0) 1O
OTIENBHBIM Mpo0IeMaM, YTO HEPEIKO BBI3BIBACT HEAOBOJIBCTBO MIIM CTAHOBUTCS IIPEIMETOM
JNOKTPUHAIBHBIX AUCKYCCUH, HO 10 IPABOBBIM MOCIEACTBUSAM KaXk/1asi U3 CTOPOH OCTAETCA MpHU
CBOEM.

OpnHako 3TO COOTHOILIEHUE ABYX IOPUCIUKIUN, HUKEM HE OCIIapUBAEMOE IPUMEHUTENBHO K,



YCIJIOBHO I'OBOpSI, MAaT€PHAIbHO-TIPABOBBIM aCIIEKTY UX JESATEIBHOCTH U €€ pPE3ysbTaTaM,
OKa3bIBAETCS HE CTOJIb OJTHO3HAYHBIM, KOT'/1a PEUb UJIET O IPOLECCYAIbHON CTOPOHE AEATEIbHOCTH
KOHCTUTYLIMOHHBIX CyZ10B. '0BOpsl KOHKpeTHEe, B TpakTuke EBponeiickoro Cyna BcTasl BOIpoc O
MIPUMEHHUMOCTH K MPOLEAYPE PACCMOTPEHUS [ B KOHCTUTYLIMOHHBIX CyAaX rapaHTHil
CIpaBeTIMBOIO Cyae0HOro pa3duparenbcTBa o crarbe 6 1. 1 Konsenimu.

o cepenunbl 80-X IT. ’TOT BOIPOC HE BCTAaBaJjl, a TOUYHEE JICMCTBOBAJIA MPABOBAs MO3ULIMS
Cypna, coriacHo KOTOpo# “‘cama Npupoza Mpas, ONPEAEIsIEMbIX KOHCTUTYLIMOHHBIM CYZIOM, JIE€IAeT
ctatbio 6 1.1 KoHBEeHIIMM HEMPUMEHUMOM K 3TOMY Cyny . DTa mpaBOBasi MO3UIUS HE TOJIBLKO TOYHO
OTpakaeT MPUPOY KOHCTUTYIIHOHHO-TIPABOBBIX MPOOJIEM, pelIaeMbIX KOHCTUTYLIMOHHBIM CYJIOM,
HO U MOJIHOCTBIO COOTBETCTBYET TEKCTY cTarht 6 1.1 KoHBeHIIMN, B KOTOPOM KECTKO ONPEIEIEHO,
YTO €€ ACUCTBUE PacIpOCTPaHsIETCs TOJIBKO Ha CyZe0HOe pa30upaTebCTBO JelT YTOJIOBHOTO
OOBHMHEHUS U TpakJIaHCKUX Jei. Hukakoro ykasanus u Jjake HaMeKka Ha CIIOpbl KOHCTUTYIIMOHHO-
IIPaBOBOI'O XapakTepa B cTarbe 6 1.1 Her.

Tem He menee ¢ cepenuubl 80-x rr. B Cyze ciouiach HOBasi IpaBOBasi MO3UIIHSL.
JleksiapaTUBHO MPU3HAETCS 0C00ast pOJib U CTaTyC KOHCTUTYLIMOHHOM IOPUCIUKIINH, HO TIPH 3TOM
BBICTPAUBAETCS CIIEAYIOIasl MO3UIUSA . KOTJa B KOHCTUTYLIMOHHOM CYyJZI€ PaCCMaTPUBAETCSI BOIIPOC O
KOHCTUTYLIMOHHOCTHU 3aKOHA, IPUMEHEHHOTO OOLIMMHU CyJaMHt JUIsl PELICHUs TPaskJaHCKO-
MPaBOBOTO criopa, To BeIBOA KoHcTuTyniMoOHHOTO Cy/1a CTAHOBUTCS “‘ONPENeIIIOIUM s
rpaXJaHCKHUX MpaB U 00s13aHHOCTEN’; OTCIO/IA CIIEAYET, UTO MPOLEAYypa PACCMOTPEHUS /Iea B
Koncturynnonnom Cyzae noanagaet noj aeiictere cratbu 6 1. 1 KOHBEHIIMH, TOCKOJIBKY
MPOUCXOJUT HE YTO MHOE KaK MPOJOIDKEHNE pa30upaTesIbCTBa OOLIMMH CyIaMH CIIopa O
IPAXKJAHCKHUX MIPaBax 3asiBUTEINS 110 JEIy.

Ecnu ocTaBUTh B CTOPOHE MPAKTUKO-TIPUKIIAAHBIC LIEIU 3TOU IOPUINYECKON KOHCTPYKIUH, TO B
KOHIIENITYaJIbHOM IUIAHE OHA BPSJ JIM COCTOSTENbHA. KOHEUHO, OCKOMIBKY 1€710 OKA3bIBAETCS B
KOHCTUTYLIMOHHOM CY/I€ TTOCJIE U B CBSI3M C €T0 PACCMOTPEHUEM B OOIINX CyJax, MOKHO TOBOPUTH O
CBSI3M MEXAY ABYMs pa3z0upaTeabCTBaMH, HO OYEBUIHO TaKXkKe, YTO 3aJa4l ITUX CYJIOB pa3InyHbl, U
MMEHHO 3TH 33/1a4H ONPEICISIOT MpoLeccyalbHble (POPMBI X JAEATEIbHOCTH, a HE 3Ta B3aUMOCBS3b.
beccniopno, uro pemenne Koncturynuonnoro Cyna uMeeT NperoIniMaIbHOE 3HAaYUCHUE IS
OKOHYATEJIbHOTO PEUIEHMSI IPaKIaHCKO-IIpaBoBOro cropa. OIHaKo U3 3TOrO HE CIEAYET, UTOo
npouenypa B Koncruryunonnom Cyne noykHa ObITh MpUpaBHEHA K MPOLEType PACCMOTPEHUS
IPaKJaHCKO-IIPAaBOBBIX CIIOPOB. [Iperoauiuanbablil XapakTep peleHuil KOHCTUTYLIUOHHOTO Cya
CBUJETEIBCTBYET, UTO peyb HJIET 00 0COOBIX Cy/ax, FOPUINIECKUM MOTEHIINAT KOTOPBIX
peanu3yercs B ClIeUaIbHO Uil HUX YCTAaHOBJIEHHBIX MPOLIECCYANbHBIX (POPMax, BAPbUPYIOIIUXCS
MIPUMEHUTEIBHO K KAKJIOMY U3 HUX..

EBpomnelicknii Cya HECOMHEHHO UMEET MPABO HA PACIIMPUTEIBLHOE TOJIKOBAHNE
KOHBEHIIMOHHBIX HOPM “‘B CBETE€ CErOAHANIHETO AHA . OTHAKO U PACUIMPUTEIBLHOE TOJIKOBaHUE
UMEET MPEEIbI.

[TpuumHa nosiBieHUsT HOBOM MpaBoBoy nmo3uninu EBponetickoro Cyna Obl1a MpakKTUUECKOU 1
HEMaJIOBaXHOW — JUIUTEIBHOCTh PACCMOTPEHHUS 1€ B HEKOTOPBIX €BPONENCKUX KOHCTUTYLIMOHHBIX
cynax, cTaBmias npeaMmeroM odpamienuii B EBponetickuit Cyn. OH pyKOBOJICTBOBAJICS, TAKUM
o0pa3om, GiaruMu HamepeHussMU. B OonpIMHCTBE 1en, npu pemeHun kotopsix EBponeiickuii Cyn
HCII0JIH30BaJl HOBBIM IMOJXO/I, peUb 1A 0 “pa3yMHOM CpoKe” cyaeOHOro pazoupaTrenbCcTBa. JIuimb B
OJTHOM M3 TEPBBIX TAKUX peIIeHHH (0 yXKe yrmoMuHaBIemycs aeny “Pync-Mareoca, oH npHien K
BbIBONY, 4YTO KoHcTuTynnonnsiii Cyz Mcriannu HapylmuI TakKe U MPUHITUI COCTA3ATEIbHOCTH.

HmenHo 3T0 pelieHne, Hanbosee pelnTeIbHOE 110 CBOSH apryMeHTaIll|, BBI3BAJIO aKTUBHOE
HEJIOBOJIBCTBO B F'OCYJIapCTBAaX-y4aCTHUKAaX, KOHCTUTYIIMOHHBIE CY/Ibl KOTOPBIX OHO 3aTParuBao.
[Tocnenosanu npu3siBbl K EBporneiickomy Cyay BepHYTbCS K IO3HLINH, CHOPMYITUPOBAHHOI B
pemenuu o neny “byxonbi npotus OPI™ (cm. Beime). B 3asBnennn [IpaButenscTBa ['epmanun
TOBOPHJIOCH, B YACTHOCTH, YTO UMEHHO U3 TaKOro NOHMMaHuA cTaThy 6 1. 1 KoHBeHIIMM Hexoauna



@®PT npu patuduxannn KoHpeHumu.

Tem He menee EBpomneiickuii Cy B IBYX CBOMX OJHOBPEMEHHO BhIHECEHHBIX 1 mtosig 1997 r.
peleHusIX Mo oqHonopsAKoBbIM fenam “Tlammen npotus ['epmanun™ u “IIpobermaiiep mpoTus
['epmanun’ npu3Ha HapylIeHUE “pa3yMHOI0 CpOKa” paCCMOTPEHUS COOTBETCTBYIOIIMX JIE€JT B
Koncruryunonnom Cyzne @PI'. CooTBeTcTBYIONIME 3aIPOCHl OBUIM HAPABJICHBI B 3TOT CY/ HE
CaMUMHU 3asBUTEIsIMHU, a Beictiim denepanbabiM cynoM OPI™ u olHUM U3 BBICIIUX 3eMEJIbHBIX
cynoB B cooTBeTcTBHH c0 ctatbell 100 OcHoBHOro 3akoHa ®PT. IIpu 3TOM paccmMoTpeHue e B
ATUX CyJax ObLIO MPUOCTAHOBIIEHO M OHU OCTAaBAJINCh HECKOJIBKO JIET TAKOBBIMU B OXKUJAHUU
pewmenus Koncturynuonsoro Cyza, KOTOpBI, IpaBaa, cpasy ke Npeaynpeanl, 4TO B CHILy CBOEH
3arpyK€HHOCTH BaKHBIMU JIEIIAMH, CBSI3AHHBIMU C BOCCOEIMHEHUEM JBYX F€PMaHCKHUX IOCYAapCTB,
CPOKH —pacCMOTPEHMS 3THUX 3aIIPOCOB MOT'YT OKa3aThCs AIUTeNbHbIMU. EBponelickuii Cyn He
MIPUHST BO BHUMAHUE 3TO OOCTOSITEILCTBO U 00JIee TOTO BOIIPOC O “pasyMHOM Cpoke”
paccMarpuBai IPUMEHUTENBHO JIMIIb K IEPUOY, KOT/Ia Jejla HaXOAWINCh B KOHCTUTYIIMOHHOM
Cyne, a He KO BCeEMY CPOKY pacCMOTPEHUS J€J B HEMELKHUX Cy1aX.

310 6BUT0 caenano HanpacHo. [lo Hamemy MHeHUIO, eciiu EBponeiickuii Cyn 1 MOKET
paccMaTpuBaTh BOIIPOC O “pa3yMHOM CPOKE” MPUMEHUTEIBHO K KOHCTUTYIIMOHHOMY CYaY, TO
TOJIBKO B CUTYaIlMH, KOTJIa pACCMOTPEHHE Jieia B 0011eM cy/ie ObIJI0 PUOCTAHOBIICHO B CBSI3U C €r0
3anpocoM B Konctutynmonnsiii Cyn. B atom ciiydae EBponeiickuii Cyn o onpeaesieHuto He
MO’KET UCKIIIOYUTH U3 O0ILEeH JTUTEIbHOCTH PAaCCMOTPEHMS Jiea B HallMOHAJIbHOM cy1e0HOM
cucTeMe Mepuo, Koraa aeno Haxoauiaock B KoncrurynuonHom Cyne; 04eBHIHO, UTO 6€3 3TOro
pereHue OyaeT HeagekBaTHBIM. UT0OBI EBpomneiickuii Cyn MOT mocTynaTh UMEHHO TakK, BITOJTHE
JOCTaTOYHO JIOTUYECKOE U TEJIEOJOTNYECKOE TOJIKOBAHNE TyHKTA 1 CcTaThy 6 U MOHATHS “‘pa3yMHBbIN
CPOK” U HET HEOOXOIMMOCTH MPHOEraTh K MePEIUIeTeHNI0 KOHCTUTYIIMOHHOTO IIpoliecca ¢
rpaXJ1aHCKO-TIpolecCyalbHbIM. PacipocTpaneHnne Bcero myHkra 1 craTbu 6 Ha KOHCTUTYLIMOHHOE
MIPOM3BOJICTBO (B TOM YHUCIIE€ U U30JIMPOBAHHBII CPOK paCCMOTPEHUS JIeia) HE COOTBETCTBYET, UTO
y’K€ OTMEYaoch BBIIIE, KaK ATOH craThe KOHBEHIMHU, TaK U IPUPOAE U OCOOCHHOCTSIM
KOHCTUTYLIMOHHOT'O IPABOCYAMS.

B npaktuke EBponeiickoro Cya nmocineinux JeT peuieHus, moJ00HbIe BbIIIEHA3BaHHBIM,
MIPAKTUYECKH OTCYTCTBYIOT, HO €0 MPaBOBasi MO3MUIIUS COXPaHAETCS Kak Obl JATEHTHOM COCTOSIHUU.
B nenom sxe MOKHO CKa3aTh, UTO B OTHOILLIEHUH KOHCTUTYIIMOHHOTO npaBocyaust EBponeiickuii Cyn
JAJIeK OT aKTUBHU3Ma U PYKOBOJCTBYETCS IPUHIUIIOM CIEPKAHHOCTH.

Koncruryunonnomy Cyny P® npobiema “pazyMHOTo cpoka” He yrpoxkaer, XOTsS POCCHICKHE
cpelcTBa MaccoBOM MH(pOpMaIUK (M HE TOJILKO OHU) HEPEIKO YIPEKAIOT €T0 3a HECIENTHOE U
JIOJITO€, 110 UX MHEHUIO, PACCMOTPEHUE JIE], 110 IIIUTEIBHOCTH PACCMOTPEHUSI HU OJTHO JIENO 32
MOYTH AecATh JeT aestenbHocTH Konerutyunonnoro Cya He mpuOIMXKanoch K TEM CPOKaM,
KOTOpble pu3HaBaiuch EBponelickum CynoMm Hapymenuem crateu 6 1.1 KonBenuun.

K paccMOTpeHHBIM BBILIE IBYM aCHEKTaM OTHOILIEHUS . “KOHCTUTYLIMOHHOE NIPaBOCYAHE —
Konsenius u npaktuka EBponeiickoro Cyna”, 0JMH U3 KOTOPBIX CBSI3aH C IPUMEHEHUEM CTaThu 35
Konsenuuu “YciaoBust npuemiieMocT’”, a Ipyroit — crateu 6 1.1 “CrnpaBeanuBoe cyneOHOe
pazoupaTeabCTBO”, MOXKHO OBLIIO OBbI TOOABUTH U €11 OANH. ITO paccMOTpeHue EBporneiickum
Cynom xano0 Ha HapyIlIeHHEe MpaBa Ha CBOOOAY BhIPKEHHSI MHEHHS U IIpaBa Ha CBOOOLY
oowenuuenuii (ctateu 10 u 11 KoHBeHIum), BRIpa3uBIIHECS B 3aMPEIICHUN TOJIUTHYCCKUX IMapTUH
pELIEHNAMH KOHCTUTYLIMOHHBIX CY/I0B B TEX CTPAaHAX, [J€ 3TU CY/bl HAJEIEHbI TAKON
KomImeTeHImen. 3a nocneanue roasl EBponerickuii Cya paccMOTpesl HECKOIBKO Takux Jei. OgHako
TaKoI'o pojia JIea He OTHOCSTCS] K OCHOBHOM KOMITETEHIIUM KOHCTUTYLIMOHHOTO IIPaBOCYAMSI, paau
KOTOPOT'0 OHA CYIIECTBYET. DTO JIMIIb JTOMOJHUTEIbHAS KOMIIETEHIINS, KOTOpas BO3JI0KEHA HA
HEKOTOpbIE KOHCTUTYLIMOHHBIE CYBl U KOTOPAsi MOXKET OCYLIECTBIIATHCA APYTUMHU
FOPUCIUKIIMOHHBIMA OPTaHaMH, a B HEKOTOPBIX CTPAHAX AK€ OPraHAMM MCIOJHUTEIBbHOMN BIACcTH.



SUMMARY

1. The Constitutional Court of the Russian Federation has played -after Russia’s entry to the
Council of Europe and especially after its ratification of the Convention for the Protection of Human
Rights and Fundamental Freedoms - a significant role in the process of integration of the democratic
principles and standards, on which the European Convention and the practice of the European Court
of Human Rights are based, into the Russian legal system. The article gives examples of the
Constitutional Court’s decisions whose reasoning is to various extent based on the norms of the
Convention and the legal positions of the Strasbourg Court. This is yet another confirmation of the
important role of the "international law of human rights", but it gives no reasons for a conclusion
that this "international law of human rights" stands in the hierarchy of the sources of national law
not only above the legislation (which is recognised by art. 15, para. 4, of the Russian Constitution),
but above the Constitution of the state.

2. The Court resolves differently the question of individual appeal (Verfassungsbeschwerde) of
a person to the constitutional court of his home country as a condition of exhaustion of internal legal
remedies. However, with regard to the majority of states-parties, including Russia, the Court does
not consider such an appeal as a necessary condition. This is as a whole a right position.
Nevertheless, there may be situations, in particular with regard to Russia, when underestimation of
the effectiveness of the constitutional complaint can fall in contradiction with subsidiarity principle.

3. The Court’s legal position on the possibility to apply art. 6, para. | of the Convention to the
procedure of case hearings in the constitutional courts is criticised in the article. This procedure is
determined not by the belonging of the case to a particular branch of law, but by the subject and
goals of the constitutional justice. It cannot be assesed differently depending on whether we speak of
a civil law or any other law relation. Art. 6, para..1 is applicable to the passage of a case in the
Constitutional Court only in order to decide on the "reasonable time" and exclusively in the cases
when a court of general jurisdiction suspends the consideration of a case and petitions the
Constitutional Court with an inquiry. In such a case, the Strasbourg Court, deciding on the overall
duration of the consideration of a case in the national judicial system, cannot by definition exclude
the period when the case was in the Constitutional Court, otherwise the decision will be inadequate.
To do this, logical and teleological interpretation of art.6, para. | and the notion of the "reasonable
time"” will do, and it is not necessary to depict the constitutional procedure as a mere continuation of
the civil procedure.

4. The article does not deal with the correlation between the Constitutional Court and the
Strasbourg Court in the context of resolving questions which belong not to the basic function of the
constitutional jurisdiction for which it exists, but to additional powers attributed to some of them
(e.g. banning of political parties).

The Constitutional Court of the Republic of Hungary

1. Establishment of the Constitutional Court (Alkotmanybirésag; abbreviated as AB)

It was in January 1989 that the Hungarian Parliament passed a resolution on the establishment of the
Constitutional Court; its organisation and authority, however, had been determined earlier in the
framework of the trilateral political roundtable negotiations preparing the democratic transformation of
the political system. The basic provisions on the Constitutional Court were laid down in October 1989 by
Parliament by way of amending the Constitution (Article 32/A), according to the agreement reached at
the above negotiations.

These new provisions of the Constitution already reflected the needs of political transformation: the new
institution was set up in order to promote the establishment of a state governed by the rule of law as well



as the protection of constitutional order and fundamental rights. Act XXXII of 1989 on the Constitutional
Court was passed by Parliament on 19 October 1989, and the Constitutional Court started its work on 1
January 1990.

2. Organisation and Procedure of the Constitutional Court

The Constitutional Court serves as the main body for the protection of the Constitution, its tasks
being the review of the constitutionality of statutes, and the protection of constitutional order and
fundamental rights guaranteed by the Constitution.
In the Constitution only certain basic rules concerning the Constitutional Court are laid down, while its
organisation was left to be provided for by a separate Act of Parliament. According to the Constitution, in
order to pass the Act on the organisation and procedure of the Constitutional Court, the votes of two-
thirds of the Members of Parliament present are required.
The Constitutional Court performs its tasks independently. Having its own budget and its judges being
elected by Parliament it does not constitute a part of the ordinary judicial system. The Constitutional
Court draws up its own draft budget and then, as part of the state budget, sends it to Parliament for
approval.
The Constitutional Court has eleven members. From among their number and for a term of three years
they elect a President and a Vice-president, who perform activities of co-ordination and representation
without affecting thereby the independence of the judges.
Although the Constitution determined Esztergom as the seat of the Constitutional Court, the conditions
for operation there being absent from the very beginning, the Constitutional Court has been operating in
Budapest ever since its establishment.
The decisions of the Constitutional Court are binding for all and no appeal may be lodged against them.
Issues concerning the constitutionality of Acts of Parliament are decided by plenary sessions comprising
all judges, while the constitutionality of government decrees or statutes of a lower level are decided, as a
general rule, by chambers consisting of three judges. Decisions are made by a majority of votes.
Decisions of the Constitutional Court annulling statutes or interpreting certain provisions of the
Constitution are published in the Hungarian Official Gazette. All decisions and orders closing a case are
published in the official gazette "Decisions of the Constitutional Court™. Apart from the text of the
decision adopted by a majority of votes, the minority positions are also published (dissenting opinion or
concurring opinion).
According to the Act, the detailed rules on the organisation and procedure of the Constitutional Court are
established by the Rules of Procedure, laid down by an Act of Parliament on the proposal of the
Constitutional Court.

3. Members of the Constitutional Court

The Constitution declares that members of the Constitutional Court shall be elected by Parliament. It
also determines the rules of such elections. Impartiality is guaranteed by the rule according to which
candidacy for justice to the Constitutional Court is put forward by a nominating committee consisting of
one member each from the factions of parties represented in Parliament and shall be elected by a two-
thirds majority of all Members of Parliament.
As regards the professional requirements to be met by judges of the Constitutional Court, the relevant rule
provides that only jurists of outstanding theoretical knowledge or having at least twenty years of legal
practice may be elected members of the Constitutional Court. Membership is for a term of nine years and
members may be re-elected once. The office of judges of the Constitutional Court comes to an end when
they reach the age of 70 years.
In order to guarantee the full independence of the Constitutional Court, the Act determines certain
grounds for incompatibility. Members of the Constitutional Court may not be Members of Parliament,
members of a local government body of representatives, heads of interest groups or members of a
political party, and they may not pursue any other gainful occupation except for scientific, teaching,
literary or artistic activities. Another means of guaranteeing the above independence is the right of



immunity granted to judges of the Constitutional Court, equivalent to that of Members of Parliament.
Only the Constitutional Court, when sitting in plenary session, has the power to waive such immunity.
Judges of the Constitutional Court may not be recalled by Parliament, they may only be removed from
office by the above plenary session and in cases defined by the relevant Act of Parliament.
The original idea was to elect, at three successive points of time, five judges each (i.e. fifteen judges) to
the Constitutional Court. However, the Constitution was amended in 1994, whereby the number of judges
of the Constitutional Court was reduced to eleven. The first five judges of the Constitutional Court were
elected at the end of 1989, the second five following the parliamentary elections of May 1990. Since 1990
Parliament has elected new judges to the Constitutional Court several times to replace those whose office
terminated, without renewing anyone in their office.

4. Competence and Jurisprudence of the Constitutional Court

On the basis of the Constitution and a separate Act of Parliament passed simultaneously therewith, a
Constitutional Court was established which has, in comparison with corresponding institutions all over
the world, a wide competence and to which over 1000 motions have been submitted each year ever since.

A/ Posterior review of the constitutionality of statutes

The activities of the Constitutional Court are focussed on the review of the constitutionality of
statutes and the annulment thereof if they are found unconstitutional. It is the above posterior review of
legal norms that the majority of motions are aimed at.
The vast majority of motions have been submitted by private persons. According to the relevant rule,
anyone may contest any statute of the Hungarian legal system (except the Constitution) or any other legal
instrument of public administration (e.g. a ministerial instruction), irrespective of the fact whether it
affects or violates any fundamental right of the given person. Such "actio popularis™ led, for example, to
the annulment by the Constitutional Court of the death penalty in 1990 [Decision No. 23/1990. (X. 31.)
AB].
Its power of posterior review of legal norms has been interpreted by the Constitutional Court on several
occasions and from several points of view. In one of its decisions in 1993, the Constitutional Court held
that as a result of the review of constitutionality of a statute the Constitutional Court may determine in its
decision the constitutional requirements to be met in interpreting the legal norm [Decision No. 38/1993.
(V1. 11.) AB]. The prevailing practice is that the Constitutional Court resorts to this method when
annulment would not directly remedy the grievance in question (as annulment would result in a gap in the
law, for instance), and the given unconstitutionality might be eliminated by defining the constitutional
content of the legal norm.
Constitutional requirements are established either for the lawmakers or for those applying legal norms.
When the Constitutional Court formulates such requirements for lawmakers, it actually determines the
essence of the obligation to regulate and the constitutional framework thereof [e.g. Decision No. 1/1995.
(111. 13.) AB]. More frequent, however, are cases where constitutional requirements are determined for
those applying legal norms and pertain to the application thereof.
There have also been cases where the Constitutional Court extended its activities to the monitoring of
constitutionality of the application of legal norms in practice. In a case involving the right of children to
reveal their ancestry, it has held that it is not the text of the legal norm itself but the prevailing legal norm
as it is given effect, enforced and realised, i.e. "living law", that is to be compared with the content of the
provisions of the Constitution and with constitutional principles [Decision No. 57/1991. (XI. 8.) AB].
As for the content of the constitutional requirement, it can be either positive or negative. In the former
case the Constitutional Court determines either a range within which interpretation of the legal norm
remains within the framework of the Constitution [e.g. Decision No. 36/1994. (V1. 24.) AB], or the one
possible interpretation that is constitutional [e.g. Decision No. 57/1995. (IX. 15.) AB]. By way of a
negative definition the Constitutional Court determines which interpretation of the legal norm is



unconstitutional. In the latter case the legal norm may not be applied in the context defined by the
Constitutional Court [e.g. Decision No. 46/1997. (1X. 30.) AB].
In connection with its power of posterior review of legal norms the Constitutional Court has set forth that
in the course of its proceedings domestic law, international treaties and the Constitution shall be
examined in parallel and in correlation with each other, and therefore in certain cases the question
whether an obligation assumed under international law is in accordance with the Constitution or not is to
be answered as well. On the basis of a motion aimed at such examination, the Constitutional Court has
laid down that a statute promulgating an international treaty may also be subjected to an examination of
constitutionality, and consequently the review might be extended even to the examination of the
unconstitutionality of the international treaty, now constituting a part of the statute promulgating it
[Decision No. 4/1997. (1. 22.) AB].
The competence of the Constitutional Court does not include any review of the Constitution itself.
Therefore the Constitutional Court establishes its lack of competence in cases where the motion for
posterior review of legal norms is aimed either at the alteration of the provisions of the Constitution or at
the resolving of a real or alleged contradiction therein (i.e. Order No. 1125/1/1990. AB). The
Constitutional Court has also interpreted its competence of posterior review of legal norms to determine
whether it includes the examination of Acts of Parliament amending the Constitution. On the basis of its
being bound to the Constitution, the Constitutional Court has held that it has no competence for the
posterior review of any amended text now forming an integral part of the Constitution, namely Acts of
Parliament amending the Constitution (Decision No. 1260/B/1997. AB).
Judges, while staying the proceedings of a case pending before them, may also initiate a posterior review
of legal norms if they would have to apply a statute they deem unconstitutional. In cases initiated by
judges the Constitutional Court, according to a decision made within its competence, passes specially
prompt judgement. At the moment such motions account for less than 2 per cent of all motions.

B/ Prior, or Preventive Review of Unconstitutionality of Statutes

A more limited and less frequently applied form of control of the constitutionality of statutes is the so
called prior, or preventive review of legal norms.
The form of preventive review of legal norms, to be exercised by the President of the Republic, has been
laid down in the Constitution. This right of the President of the Republic may be considered a
"constitutional veto™ and it applies to the review of constitutionality of Acts passed by Parliament but not
yet promulgated. This "veto™ prevents the given Act of Parliament from entering into force before a
review of its constitutionality. If unconstitutionality is established, the Act is returned to Parliament,
which then has the obligation to eliminate such unconstitutionality.
Although there have been only a few cases where a preventive review of legal norms has been initiated by
the President of the Republic, these were of great significance, such as the review of unconstitutionality
of the Act on the prosecutability of crimes not prosecuted for political reasons [e.g. Decision No.
11/1992. (111. 5.) AB] or of that on the partial compensation for damage caused unjustly to the property of
citizens during the past political regime [Decision No. 28/1991. (V1. 3.) AB]. The above decisions have
been of fundamental importance in the process of a peaceful transition to the rule of law.
The review of constitutionality of the Act restricting the acquisition of property rights for agricultural land
[Decision No. 35/1994. (VI. 24.) AB] as well as the review of the Act on the rules of actions to be taken
against organised crime [Decision No. 1/1999. (1. 24.) AB] were also initiated by the President of the
Republic. The latter initiative was not directed at a content-related but at a form-related examination, with
the aim of clarifying whether the Constitution requires simple or qualified majority. In its decision the
Constitutional Court held that the requirement of a qualified majority in order to pass certain Acts of
Parliament determined by the Constitution is not merely a prescription pertaining to the form of
legislative procedure, but it represents a constitutional guarantee, an essential component of which being
the wide consent among Members of Parliament.
There used to be another form of preventive review of legal norms, ensuring the right of (at least) fifty



Members of Parliament to ask for the preventive review of unconstitutionality of bills having just reached
the stage of final decision. Several decisions of significance were made by the Constitutional Court acting
in the above competence. This form of initiating preventive review of legal norms, not laid down not in
the Constitution itself but in an Act of Parliament, was abolished by Parliament in 1998 in an amendment
to the Act on the Constitutional Court.
The Act on the Constitutional Court also allows the preventive review of constitutionality of provisions of
international treaties before ratification. Such preventive review may be initiated by Parliament, the
President of the Republic or the Government. So far none of those entitled have submitted any such
motions.

C/ Review of Statutes for Conformity with International Treaties

The Act on the Constitutional Court also allows proceedings in cases where the contested statute
violates an international treaty. This can be traced back to a provision of the Constitution, according to
which Hungary accepts the generally recognised rules of international law and ensures that domestic law
be in conformity with its obligations assumed under international law. Such proceedings may be initiated
by the organs or persons designated by law (e.g. by Parliament, its Standing Committees, MPs, by the
President of the Republic, by the Council of Ministers), as well as proprio motu by the Constitutional
Court. So far only a small number of motions have been lodged with the Court on such grounds.
Regarding its application in practice, violation of international treaties by statutes, as a separate
competence, is of a supplementary nature, and apart from an examination whether statutes are in
conformity with the Constitution, it also renders possible their examination whether they are in breach of
international treaties. Since proceedings in the above competence may also be initiated proprio motu - ex
officio -, the Constitutional Court has taken the opportunity to compare domestic law with international
documents on human rights and the practice of application thereof. Since the promulgation in 1993 of the
European Convention of Human Rights, the Constitutional Court has been continuously monitoring the
practice of organs operating in Strasbourg and occasionally refers, in the course of passing judgements in
cases, to the decisions of the European Court of Human Rights [e.g. Decision No. 5/1999. (l1l. 31.) AB].

D/ Determining Unconstitutional Omission to Legislate

The Constitutional Court may also establish that a legislative organ has created an unconstitutional
situation by failing to perform its task to legislate. Proceedings may be initiated by anyone, or the
Constitutional Court may proceed ex officio. In cases where such omission is established, the legislative
organ in question has the obligation to comply with its task to legislate as indicated by the Constitutional
Court in its appeal.
The Constitutional Court has interpreted its competence of establishing unconstitutional omission to
legislate in several of its decisions. According to these, unconstitutional omission to legislate may be
established by the Constitutional Court not only in cases where the given Act of Parliament has not been
passed notwithstanding an explicit authorisation for that conferred by the Constitution but also in the
absence of such authorisation, provided that the guarantees necessary for the assertion of fundamental
rights are missing or where incomplete regulation jeopardises the constitutional assertion of rights
[Decision No. 37/1992. (VI. 10.) AB; Decision No. 22/1995. (111. 31.) AB]. In another of its decisions the
Constitutional Court has pointed out that unconstitutional omission to legislate may be established not
only in lack of any regulations pertaining to the given subject matter but also where there is no statutory
provision within the given regulatory concept that can be derived from the Constitution [e.g. Decision No.
27/1997. (1V. 29.) AB]. In interpreting this competence, in one of its later decisions the Constitutional
Court drew the conclusion that the establishment of unconstitutional omission to legislate may also be
justified by incomplete regulation violating legal certainty [e.g. Decision No. 4/1999. (I11. 31.) AB].
In this competence the Constitutional Court has made several decisions of significance, for instance when
it established unconstitutionality on the ground of a lack of rules of guarantee in the Act on national
referenda [Decision No. 2/1993. (I. 22.) AB], or when it established omission on several occasions in
connection with the Standing Orders of Parliament, on the grounds of its lacking the guarantees of



legislative procedures in accordance with the Constitution [e.g. Decision No. 29/1997. (IV. 29.) AB].
Whenever the Constitutional Court establishes unconstitutional omission to legislate, it calls upon the
lawmaker to perform its obligation to regulate and fixes a time limit therefor.

E/ Passing Judgement on Constitutional Complaints

Those aggrieved in their rights guaranteed by the Constitution may lodge a constitutional complaint with
the Constitutional Court if their grievance has been due to the application of a statute contrary to the
Constitution and provided that they have already exhausted all other means of legal remedy. Complaints
may be lodged within sixty days of delivery of a final judicial or administrative decision. Indeed, the
procedure in connection with constitutional complaints might also be conceived as posterior review of
legal norms only in individual cases; i.e. it is the constitutionality of the statute applied in the given case
that the Constitutional Court reviews and not whether the given decision made by judges or state
authorities violates any of the petitioner’s constitutional rights. The Hungarian Constitutional Court can
remedy the petitioner’s grievance only inasmuch as it prohibits the application in the given case of the
statute found unconstitutional.
The establishment of unconstitutionality of the reviewed statute does not, however, automatically entail
prohibition of the application thereof [see e.g. Decision No. 59/1993. (XI. 29.) AB]. The Constitutional
Court gives due consideration to all the circumstances of the case, including whether it is in the
petitioner’s "utmost interest” that the legal norm not be applied in the given case.
The amendment in 1999 of Act 111 of 1952 on Civil Procedure made it possible for petitioners to move for
a new trial of their case by ordinary courts provided that, on the basis of the complaint, the Constitutional
Court establishes with retroactive effect the unconstitutionality of application in the given case of the
contested statute. Thus constitutional complaints have become a real means of legal remedy, although
motions lodged within this competence are still quite few.
Under constitutional complaints the Constitutional Court may review the constitutionality of already
repealed statutes as well [Decision No. 51/1998.. (XI. 27.) AB].
The strict conditions laid down for lodging such complains might account for the fact that constitutional
complaints represent only about 1 per cent of all motions.

F/ Resolution of Certain Conflicts of Competence

The Constitutional Court may pass judgement in questions related to conflicts of competence among
different state organs or local government authorities, as well as in those between a local authority and a
state organ. Such motions are lodged in negligible numbers.
The competence of the Constitutional Court to resolve conflicts of competence does not extend to the
resolution of constitutional conflicts between branches of government, and therefore such cases (e.g.
constitutional disputes between the government and the President of the Republic) have been decided
within some other competence of the Constitutional Court (posterior review of legal norms, abstract
interpretation of the Constitution) [Decision No. 36/1992. (V1. 10.) AB].
Due to the nature of this competence of the Constitutional Court, only issues of lesser significance belong
to the category of resolution of conflicts of competence, such as the Constitutional Court’s designating the

organ to act in conflicts of competence between a settlement’s notary and medical officer’s service
(Decision No. 911/F/1998. AB) or between the notary and the environment protection inspectorate
(Decision No. 503/F/1997. AB).

G/ Interpretation of Provisions of the Constitution

With each of its decisions the Constitutional Court necessarily interprets certain provisions of the
Constitution as well. The Constitutional Court, however, has also been given by an Act of Parliament the
competence to interpret, upon the motion of organs laid down therein, certain constitutional rules in the
abstract and regardless of particular cases. There are not many Constitutional Courts that have been
endowed with such powers. Scarce in number (under one per cent of all motions), these motions are



nonetheless of great importance in terms of constitutional law. In 1991 and 1992, for instance, in two of
its decisions the Constitutional Court dealt with the interpretation of the constitutional competence of the
President of the Republic [Decisions No. 48/1991. (IX. 26.) and No. 36/1992. (VI. 10.) AB]. The
constitutional framework for legislation on compensation was also determined by an abstract
interpretation of property rights and the prohibition of discrimination [Decision No. 21/1990. ( X. 4.)
AB]J. In interpreting the Constitution the Constitutional Court has made the restriction that motions are to
be aimed at a particular constitutional problem, fending off thereby the danger of assuming a
responsibility otherwise to be borne by the legislator or the government.
One of the decisions made in recent years within the competence of interpreting the Constitution was
initiated by the President of the Supreme Court, seeking an answer, in connection with a particular case,
to the question whether children may be members of associations for the legal protection of homosexuals.
In its decision the Constitutional Court interpreted the provisions of the Constitution pertaining to child
protection as well as to the right of association [Decision No. 21/1997. (V . 17.) AB]. Another significant
decision was the one made upon a motion lodged by parliamentary commissioners and interpreting the
provision of the Constitution declaring the right to social security from the point of view of the right to
housing. The Constitutional Court pointed out that the right to social security laid down in the
Constitution contains state guarantees for the minimum of subsistence to be ensured by the entirety of
social provisions. From the guarantee of the minimum of subsistence no specific rights (such as "the right
to housing™) may be derived as fundamental constitutional rights. The Constitutional Court determined,
however, that in framing the system of social provisions the protection of human life and dignity is a
basic constitutional requirement. Therefore, the state has the obligation to provide the basic conditions of
human existence, including shelter for the homeless in order to ward off the dangers directly threatening
human life [Decision No. 42/2000. (XI. 8.) AB].
Within its competence to abstractly interpret the Constitution the Constitutional Court has made twenty-
one decisions in the past ten years.

H/ Miscellaneous Proceedings

According to the Constitution, it falls within the competence of the Constitutional Court to conduct
criminal proceedings against the President of the Republic and to pass judgement on his or her actions, as
well as to give an opinion on the proposals of the Government made for Parliament and related to the
dissolution of local government bodies of representatives on grounds of unconstitutional operation. The
Act on the Constitutional Court makes it possible for other Acts of Parliament to refer certain other
procedures to the competence of the Constitutional Court. Thereupon Act C of 1997 on the election
procedure specified and at the same time expanded the competence of the Constitutional Court related to
national referenda, making the Constitutional Court in such matters an instance for legal redress and
ordaining specially prompt proceedings. Within the above competence the Constitutional Court may pass
a final decision whether or not a referendum may be held on the given issue (the Constitution defining the
scope of subject matters on which no referenda may be held), and it is to be decided by the Constitutional
Court as well whether decisions made by Parliament on holding or refusing to hold a referendum are in
accordance with the Constitution. It was within the above competence that the Constitutional Court found
unconstitutional the motions for a referendum on whether capital punishment should be restored
[Decision No. 11/1999. (V. 7.) AB] or on changing of the form of government [Decision No. 28/1999.
(X. 6.) AB]. These decisions are in conformity with the Constitutional Court’s standpoint set forth in
connection with a case related to another competence of the Constitutional Court and stating that no
referendum may aim at initiating an amendment of the Constitution [Decision No. 2/1993. ( 1. 22.) AB].
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Pe3rome

B 1989 rony Ilapnament Benrpun npussii pemenue o co3nanuu Koncturynuonsnoro Cyna, HO
ocHoBHbIC TTostoxkeHus 0 Koncrturynuonnom Cyne [lapmament, nonomaus Korncturynuro (cratbs 32/A),
npuHs1 B okTs0pe 1989 rona. Koncturynmnonnstiit Cyn Hauan cBoto paboty | suBaps 1990 rona.

Koncturynuonnsiii Cyn siBIsS€TCSI OCHOBHBIM OpraHoMm 1o 3amute Koncturyum, ero 3agadei
SBJIIETCS OCYILECTBIEHUE KOHTPOJIS 32 KOHCTUTYLIMOHHOCTBIO 3aKOHOB M 3alllUTa KOHCTUTYLIMOHHBIX
HOpPM U (yHIaMEHTANIbHBIX MpaB, rapanTupyembie Konctutynuei.

KoHcTuTynus conepkut ToJabKo 0CHOBHbIE HOpMBI 0 KoHcTutynimonnom Cyze, a BOIpocs! ee
OpraHM3allK PEryIUPYIOTCS OTACIbHBIM 3aKOHOM, KOTOPBIH, coryiacHo KoHCTUTyluu, A0IKEH ObITh
npuHAT 2/3-uMu ronocoB wieHoB [lapmamenra.

B ncnonnennu cBoux obs3anHocTet Koncturynnonnsiit Cyn HezaBucuM. Konctutynuonnsiii Cyg
HE SABJISETCS YacThlo o01Iel cyneOHoi cuctembl. KoncTuTymmonnsiii CyJ caM COCTaBIISIET CBOM OFOIKET
1, KaK 4acThb rOCy/IapCTBEHHOTO OI0/)KEeTa, IPEIbBIISIET €ro Ha yTBepkaeHue [lapiamenra.

Koncruryuunonnsiii Cyn cocrout u3 11 unenos. M3 ux uncna Ha 3 rona uzdbuparorcs [IpesuneHt u
Bunie-npe3ueHt, KoTopble UCIOTHSIIOT KOOPAUHUPYIOIINE U MPEACTaBUTENbHbIE QyHKINN Oe3
BO3JIEMCTBUS Ha He3aBUCUMOCTh wiieHoB Konctutynnonnoro Cyza.

Pemenust Koncturynnonnoro Cyna o0s3aTenbHBI 71 BCEX M 00KAIOBAHHIO HE TIojiexaT. Pemenust
0 KOHCTUTYLIMOHHOCTH aKTOB [lapiaMeHTa BBIHOCATCS Ha IJIEHAPHOE 3aCEIaHNE B COCTABE BCEX CYAEH, a
penieHuss 0 KOHCTUTYHHOHHOCTH PELIEHNI TPAaBUTEIBCTBA M AKTOB HU3LIETO YPOBHS, KaK IIPABUIIO,
pacMaTpUBalOTCS MajaTaMu B COCTaBE TpeX cyneil. Pemenus npuHuMaroTcs O0JIbIIMHCTBOM I'OJIOCOB.

Pemenus Koncturynuonnoro Cyza o npekpameHuy AMCTBUM aKTOB HJIM O TOJIKOBAHUU HOPM
Kocturynuun nyonukyrores B opunnansHoii razere Benrpun. Bee pemenus Koncrurynuonnoro Cyna u
perIeHus 0 MPEeKpaIlEeHNH JeNa MyOJIMKYIOTCS B opunraibHON ra3zere ~Pemenns KoHCTHTYITMOHHOTO
Cyna”. Kpome perienuii myOIuKyrOTCS TakKe 0COObIe MHEHUS CyieH.

Unenst KoncturyrmmonHoro Cyma u3dbuparorcs 2/3-umu rosocoB wieHoB [lapmamenTa. KanaugaTs
IIPENICTABIISIOTCS. KOMUCCHEN, B COCTaB KOTOPOM BXOAST 110 OJHOMY U3 YJIEHOB MApTHH, IPEICTAaBICHHBIX
B [lapimamenTe.

Unenamu Koncrutyrmonnoro Cynia MOTYT OBITh TOJIBKO IOPUCTHI-TEOPETUKU WM B TIOCegHHE 12
JIeT - pakTuKytonmecs puctel. Ynerasl Koncturynmmonnoro Cyna n30duparotcs Ha 9 j1eT u MOTyT OBITh
BTOpUYHO nepen30opansl. [loamomouns unenos Koncturynuonnoro Cyna npekpamaiores no
JTOCTHXKEeHUHU MU 70 - JIETHETrO BO3pacTa.

Unens! Koncturynuonnoro Cya He MOTYT BBIIOJHATH HHYIO paboTy, KpoOMe Hay4HOI,
ME€Jaroru4eckoi U TBOpuecKor. OHHU MONB3YIOTCA TAKUM K€ IMMYHHUTETOM, KAKUM ITOJIb3YKOTCS YWICHBI
[TapnamenTa. Ynen Koncruryunonnoro Cyzna He MoxkeT ObITh 0T03BaH [lapnamentom. IMmyHuTera
MOYET JUIUTh TOJAbKO Koncturynnonnsiii Cyz B miieHapHoM 3acenanud. Yinen KoHCTUTYyIIMOHHOTO
Cyna MoxeT OBITh OCBOOOXK/IEH OT IOJDKHOCTH TOJBKO B MPEIYCMOTPEHHBIX 3aKOHOM CIyJasX.

B Koncturyumnonnsiii Cya nocrynaet 6osee 1000 3asBieHuid B ro.

Koncrurynuunonnsiii Cyz 0CyIIeCTBIISIECT MOCIEAYIOUIHI KOHTPOJIb, ¥ OOJBIIMHCTBO 3asiBICHUMA
MPUHUMAIOTCS OT YaCTHBIX JIUL. COTJIacHO 3aKOHY, KaXKIbI UMEET MPaBo 00>KaaoBaTh J000M aKT
BEHI'epCKOM TIPaBOBOH crcTeMbl (kpome KoHCTUTYIHMK) WM aKT MTyOIHYHON aIMUHUCTPALIUH, €CITH OH
HapylIaeT WK 3aTparuBaet Jr00e IPpaBo YeI0BeKa.

Cynbu 110 1esaM, HaxXOJAIIMMCS Ha UX PACCMOTPEHHH, TaKKEe MOT'YT BO30YIUTH JI€JIO0 B
Konctutynnonnom Cypne, eciivi IpUMEHSIEMBIN akT, 10 UX MHEHUIO, IpoTuBopeunT KoHcTurynuu. B
Takux ciaydasx Koncruryunonnsiii Cyq mIpuHUMAET CPOUYHbBIE PEIICHUS.

IIpeBeHTUBHBIN KOHTPOJIb 3a KOHCTUTYLIHOHHOCTBIO ITPAaBOBBIX HOPM OCYHIECTBIIIETCS 110 3asIBICHUIO
[Ipesunenrta Pecmyommku. Oto mpaso [Ipe3uaeHTa kacaeTcst “KOHCTUTYITMOHHOTO BETO M aKTOB
ITapiameHTa, KOTOPBIE €€ HE BCTYIWIN B CUILY. DTO BETO HE MTO3BOJISIET BCTYNIUTDH B CUITY aKT



[TapnamenTa, moka He peMIUTCS BOIIPOC €ro KOHCTUTYLHMOHHOCTH. Eciu oH npu3HaeTcs
HEKOHCTUTYIIMOHHBIM, OH Bo3Bpamaercs B [lapaamMeHT, KOTOpsIi 00s3aH YCTPaHUTh
HEKOHCTUTYLMOHHOCTb.

CymiecTByeT Takxe u apyrasi opMa IPEeBEHTUBHOTO KOHTPOJISI, KOTOpask IO3BOJISIET KaK MUHUMYM
15 unenam IlapiameHnTa oCnOpUTh KOHCTUTYIIMOHHOCTh 3aKOHA, KOTOPBIM HAXOAUTCS B MOCIEHEN
CTaJNH MPUHSTHSL.

3akoH “O Konctutynmonnom Cyne” npenycMaTpruBaeT BO3MOXHOCTb MPEBEHTUBHOTO KOHTPOJIA 3a
KOHCTUTYIITMOHHOCTBIO MEXTYHAPOIHBIX JOTOBOPOB, KOTOPKIE ellle He paTuuIupoBaHbl. Takoii
KOHTPOJIb MOKET OCYIIECTBIIAThCSA 10 3asiBieHuto [Tapnamenta, [Ipesnaenta uinu [IpaButenscrra./lo cux
IIOP TaKOW KOHTPOJIb HE OCYILIECTBIISLIICS.

B Koncrutyunonnom Cyze MOXHO BO30YIUTH J1€J10 B CIIydasiX, KOTJ1a 3aKOHOIaTeNlb CO3/IaeT
HEKOHCTUTYIIMOHHYIO CUTYaIlMI0, HE UCTIOJIHHUB CBOU 00s13aHHOCTHU. Takoe 1e710 MOKeT BO30yIUTh
kax bl win cam Konctutyimonnsiii Cyn. Korna Konctutrynuonssiii Cyn ycTaHaBIMBAaeT
HEKOHCTUTYIITMOHHOCTh 0€3/1eHCTBHUS 3aKOHOAATENIs, OH CBOUM PEIICHHEM B Ha3HAYCHHBIE CPOKHU
00s13bIBAaET €r0 UCIIOJIHUTDH CBOI1 JIOJT.

NuauBuayanbHble KOHCTUTYIIHOHHBIE KAIOOBI MOTYT OBITH MIpe/icTaBiICHB B KOHCTUTYITMOHHBII
Cyna, TonbKO KOTla McuepraHbl BCE BHYTPUTOCYJapCTBEHHBIE CPeICcTBA 3alUThL. JKanoOsl MOTyT OBITH
MpeIbsBICHBI B TeueHue 60 JHEl co THS BEIHECEHUS OKOHYATEIHHOTO CYIeOHOTO WITH
aAMUHUCTPATUBHOTO PELLICHHUS.

Ha ocHoBe KoHCTUTYIIMOHHOM *ano0sl Konctutymonnsiid Cysr MOXKET TakKe IPOBEPUTh
KOHCTUTYLIUOHHOCTb YK€ HE CYIIECTBYIOIINX aKTOB. M3-3a OUEHb CTPOTUX YCIOBUM, IPELYCMOTPEHHBIX
JUTS TIO/IaY¥ TaKUX KaJI00, X YUCIIO cocTaBisieT 1% oT BcexX 3asBICHHUIA.

Koncturynnonnsiii Cy MOXKET NPUHATH PELIEHUS 10 BOIPOCAaM CIIOPOB O KOMITETEHIIMHM MEXY
Pa3HBIMU FOCYJAPCTBEHHBIMU U MECTHBIMH OpraHaMH YIPaBIIECHUS, a TAK)KE CIIOPOB MEKY
roCcyapCTBEHHBIMU U MECTHBIMM OpraHamu yrpasieHus. [lomnomounss Koncrurynmonnoro Cyna
pa3peiaTth TaKue CIopbl HE PACIPOCTPAHIIOTCS Ha KOH(MIUKTHI MEXTYy BETBSIMU BIACTH.

Kpowme Toro, utro B cBoux pemeHusax Koncturyiumonnsiii Cyn 1aeT TOJIKOBAaHUE HEKOTOPBIX HOPM
Koncturynuu, oH Takxke yroJIHOMOYEH JaBaTh TOJKOBaHUE HOpM KOHCTUTYIMYM TTO MPOIIEHUIO
YIIOJTHOMOYEHHBIX OpraHoB. 3a nocieanue 12 ser cBoero cymniectBoBanusi Koncrutynunonnsiii Cyn mo
nenaM o TosikoBaHuu KoHnctutynuu npunsan 21 periexnue.

Cornacao Koncrurymuu, Koncruryrmmonssiii Cy/1 yrmoJHOMOUYEH BO30YKIaTh YTOJIOBHBIHN TpoIiec
npotuB [Ipe3unenta Peciy0nuku 1 mpuHUMATh PEIICHHE O €T0 JEHCTBUSX, a TAKXKE MO MPECTABICHUIO
MIPaBUTEIBCTBA BbIpaXXaTh MHEHUE U1 [[apaamenTa, CBA3aHHOE € POCITYCKOM MECTHOTO
MPEeACTaBUTENBHOTO OpraHa Ha OCHOBAHUHM HEKOHCTUTYLIMOHHBIX JIEHCTBUM.

AxtoMm “C “ 1997rona O Bribopax” Koncruryrnmonusiii Cy HaJeneH moJTHOMOYHSIMH,
CBSI3aHHBIMU C HAallMOHAIBLHBIM pedeperaymoM. B pamkax stux nmomHomounit Koncrurynuonusiii Cya
MOJKET IPUHSThH PEIlIeHne O MPOBEACHUH pedepeHiyma o TOMy WM HHOMY BOIIPOCY, a TAaK)Ke PEUIUTh
BOIIPOC O KOHCTUTYIIMOHHOCTHU perieHus [lapiamMenta o mpoBeieHHH WK 0TKa3a B IPOBEICHUN

pedepenayma.

JcenkanoB Kaubike
Cyabst KOHCTUTYUMOHHOIO cy1a
Kbipreizckoii Pecny0uankn



Koncrturyunonnoe cynonpousBoactso B Keiproizckoii Pecny6iiuke: 0CO0€HHOCTH U
NnpoodJeMHbIE ACTEKThI

B cootercTBum ¢ 3akonom Kuprusckoit CCP ot 14 nexadps 1990 rona «O peopranuzanuu
CHCTEMBI OPTaHOB I'OCYJapCTBEHHOM BiacTu U ynpasieHus B Kuprusckoit CCP u BHeceHUN U3MEHEHUN 1
nononaennid B Koncturyruio (OcHoBHOM 3akoH) Kuprusckoit CCP” co3aaHHBIN 10 TOTO, HO €IIe He
c(OopMHPOBaHHBIN B IOJHOM cocTaBe KomureT koHcTUTYIIMOHHOTO Haa3opa Kuprusckoit CCP Obin
ynpasaHeH u yupexeH Koncruryunonnsiii cyn Kuprusckoii CCP, B coctase [Ipeacenarens, nsyx
3amectuTenelt u 6 wieHoB cyna. Ho 3Tum 3akoHOM He ObUIH OTpeieeHbl KOHKPETHBIE TIOTHOMOYHS U
OpraHu3aloHHbIe (POPMBI KOHCTUTYIIMOHHOTO cyaonpou3BoacTBa. [lomHomounst KoncTuTynimoHHOTO
cyaa Keipreizckoit Pecriy6nuku ncuepnsiBatonie 6sutn onpenenenbl Koncrurynueit Keipreizckoi
Pecrty6muku ot 5 mas 1993 roza, a opranuzaiimoHHbie POPMbI KOHCTUTYIIMOHHOTO CYIOITPOU3BOICTBA
YCTaHOBMJIUCH ¢ puHsATHEM 3akoHa Keipreisckoit Pecrybnnku ot 18 nexabpst 1993 rona «O
KOHCTUTYITMOHHOM Cyonpoun3BoacTBe Keipreckoit Peciyoimku”. O mHOBpeMeHHO MPUHAT 3akoH «O

Koncrurynmonnom cyne Keipreizckoit Pecryomukn”. TeM caMbIM, IPUHATHI Pa3eibHBIC 3aKOHBI
perylupyrolye CTaTyCHbIM U MPOLeCCyaIbHbIA XapakTep esaTenbHOCTH KOHCTUTYIIMOHHOTO cyaa
Keipreizckoit PecrryOmuku.

Tak, 3akoH «O KOHCTUTYITMOHHOM Cyaonpou3BoacTBe KbIprei3ckoit PecyOinkn” B Tpex IiiaBax,
cocrosux u3 30 crarel periiaMeHTUpyeT NPUHLUIIBI KOHCTUTYLIHOHHOTO CyIOIPOU3BOICTBA, IPEIEIBI
paspenieHus e, onpeaenser cyobekTsl oopamienus B Konctutynnonnsii cyn Kelpreizckoit
PecnyOnuky M y4aCTHUKOB KOHCTUTYLIMOHHOTO CyIOTIPOU3BO/ICTBA, TIOPSIIOK BO30OYKACHUS
CYJOTIPOU3BO/ICTBA, BO3MOXKHOCTh OTKa3a B BO30Y)KJIEHUU U MOPSIIOK €ro 00xkKaloBaHus, MOPSII0K
MOJITOTOBKH Jiefia K Cy/Ie0HOMY PacCMOTPEHHUIO, BUABI aKTOB KOHCTUTYIIMOHHOTO Cy/a U MOPSIIOK X
UCIIOJTHEHUSI.

KoHcTuTylIMOHHOE CyI0TIPOU3BOICTBO, KaK U APYTHe BUIBI CYAONPOU3BOICTBA UMEET OOLTYIO
OCHOBY OCHOBHBIX IMPUHIIUIIOB OTHPaBIEHUS MPABOCYIMS, B TO K€ BpeMs Ipeanoaras psij
CYIIECTBEHHBIX 0COOEHHOCTEH, KaCcaIoIIX s MPEIMeTa paCCMOTPEHUSI, YIaCTHHKOB B CYOBEKTOB
KOHCTUTYIIMOHHOT'O CYJJOTIPON3BOCTBA.

[Ipexne yeM IPUCTYNIUTH K PACKPBITUIO IIPUPOABI IPUHIUIIOB OCYILIECTBICHUS KOHCTUTYLTUOHHOTO
MPaBOCYAHUS, CIEIyeT OTMETUTh 3aKOHOAATEIbHYIO OCHOBY U 337]aul KOHCTUTYIIHOHHOTO IIPABOCY IS
[TponeccyanbHas aesrenbHocTh KoncTuTynnonnoro cyna Keipreizckoit Pecniyoinku ocHOBBIBaeTCS Ha
nonoxkeHusax Koncrurynun Keipreizckoit Pecniy6inku, 3aKkpenuBIINX TOJTHOMOYUS U O0LIHE MPUHITUIIBI
OCYILECTBICHHSI KOHCTUTYLIMOHHOTO MPaBoCy1usi, Ha 3akoHax Keipresckoit Pecybmuku «O
Koncrurynmmonnom cyne Keipreizckoit Pecryomukn”, «O KOHCTUTYIIHOHHOM CYIOIIPOU3BOJICTBE

Keipresckoit Peciyonnkn”, a Takke Ha Perimamente KOHCTUTYITMOHHOTO Cy/la, MPUHUMAEMOT'O CaMUM
Koncruryunonnsim cynom Keiprezckoit Pecriy6nukn. 3agauamu e KOHCTUTYIIHOHHOTO
CYJOTIPOU3BO/ICTBA SIBIISIOTCS BCECTOPOHHEE, MOJIHOE U 0OBEKTUBHOE PAaCCMOTPEHUE JIET 110 3alIUTe
Koncrutytuu Keipreizckoit Pecrybnuku B 11esiX yTBepKIeHUS BepXxoBeHCTBa KoHCTHTYITNHN
Kwiprezckoit Pecriybnvku u o0ecriedeHust KOHCTUTYITMOHHOW 3aKOHHOCTH.

[TpyHIMIIBI KOHCTUTYLIMOHHOTO CYAOIPOU3BOJCTBA — 3TO UIEU ITOCPEICTBOM KOTOPBIX JOCTUTAFOTCS
MIPABOCYIHbIE PEIICHUS U KOTOPBIE OMPEEIIAIOT CaMy CYIIHOCTh U CO/IEpKAHNE KOHCTUTYLIHOHHOTO
CYJOIIPOU3BO/ICTBA.

Onu HOpMaTHBHO 3akperieHbl B 3akoHax «O Koncrurynumonnom cyae Keipreizckoii PecriyOnukn” n

«O KOHCTUTYITMOHHOM CYJIOTIPOU3BOJICTBE”, K X YUCITY OTHOCSTCS HE3aBUCUMOCTb, KOJUIETHAIBHOCTB,
TJIACHOCTb, YCTHOCTh pa30upaTeabCcTBa, A3bIK CYAONPOU3BOJICTBA, HEIOCPEICTBEHHOCTD U
HEMPEPHIBHOCTh PACCMOTPEHHSI, 3aKOHHOCTh U 000CHOBAHHOCTD pelIeHui. B 1enom nepeuncieHHbe
MIPUHLUIIBI IEPEKINKAIOTCS C IPUHLIAIIAMU IPYTUX BUJIOB CYTOIPOU3BOACTB, HO HMEIOT Pa3JIMUKeE 110



orpezieNIeHHbIM KpuTepusM. Tak, MPUHIUIB KOHCTUTYIHMOHHOTO CYyJOTIPOU3BOACTBA JOJIKHBI OBITh
HE3bI0IEMBIMU TIPEXK/IE BCETO IS

caMuX CyJieH, TOCKOJIbKY B KOHCTUTYLIMIOHHOM CyZ€ JI€JI0 pacCMaTpPUBAETCs OUH Pa3 U BBIHECEHHOE
peleHHe SBISETCS OKOHYATEIbHBIM, 00)KaJOBaHUIO HE MOJUIEKHT, Takke B KOHCTUTYIIMOHHOM Cy/ie
paccMmartpuBaroTcs Jiesia 6ojee BICOKOTO MOPsIIKa, T.€. 0 KOHCTUTYIIMOHHOCTH aKTOB WM JEHCTBHM,
KOTOpBIE UMEIOT OOIIMPHBINA apean AeicTBUH, HeXKeT KOHKPETHOE YTOJIOBHOE, MPaKIaHCKOE MIIK NHOE
b1 () (0

[Tpunnun HezaBucumocTH cyneit KoncruryruonHoro cyaa Keipreizckoit PecriyOnuku, Hapsay ¢
JIPYTUMH CYAbSIMH CUCTEMBI TPABOCYHS, 3aKperieH B yHKTe 4 cratbu 79 Konctutyunun Ksipreizckoit
PecnyOnuku, 4TO OHM TOJUUHSIOTCS TOJIBKO KOHCTHTYIIMY U 3aKOHY, B TO K€ BpeMs cTaTbs 2 3akoHa «O
KoncrurynmonnoM cyne Keipreizckoit PecryOnukn” ycTaHOBHIIA, YTO CYJIbs TOYHUHSACTCS TOJIBKO
Koncturyiuu Keipreizckoit Pecriyonuku. B manHOM ciydae, B onpeieIEHHOM CMBICIIE MOKHO TOBOPUTH
0 KOJIJIM3MH 3THX JABYX HOPM, HO Ha CAMOM JI€JI€ B CIIELUAJIbHOM 3aKOHE, 10 HAIlleMy MHEHHIO, TOJIBKO
MOTYEPKUBACTCS OCOOBIN XapakTep NOTHOMOYNH KOHCTUTYLIMOHHOTO Cyia, CBEPSIIOIIET0 CBOU PELICHHUS
10 CYLIECTBY, TOJAbKO Ha HopMax Koncrurynuu. HezaBucumocts cynpn KoHCTUTYIIMOHHOTO Cy1a
Keipreizckoit PecriyOnuku rapaHTUpOBaHbl, KAk HOPMaMHU HACTOSIIIIETO 3aKOHA, TaK U APYTUMHU
HOPMaTUBHBIMHU aKTaMH, HO CPABHUBAs IIPABOBOE U MHOE MOJI0KEHHE cyAell KOHCTUTYIIMOHHOTO cyaa
Keipreizckoit Pecriy6nuku ¢ npyrumu kosieramu u3 ctpad CHI', Mo>kHO ObI10 OBbI OXKENTaTh UM
JOTIOJIHUTEIbHBIE TAPAHTUHN YCUIICHUS UX HE3aBUCUMOCTH.

Koncruryunonnstii cyn Keipreizckoii Peciyonuku siBisieTcst KojulernaibHbIM opranom. [Tpunnun
KOJIJIETHAJIbHOCTH 3aKpeIuieH B cTaTthe 3 3akoHa «O KOHCTUTYLIMOHHOM CYIONPOU3BOACTBE KbIprbI3cKoii
PecniyOonuku”. PaccMoTpenue en, 1ada 3akIioueHui, MpuHaTue PerinamenTa u BOIpocos o
IIPUOCTAHOBJIEHUH TIOJTHOMOYHH CyJIbU IPOU3BOJATCS KOJIJIETHAIBHO B COCTaBE HE MEHEE CEMU Cylel
(Konctutynumonnsiii cyn Keipreizckoit Pecryonuku cocrout u3 9 cyneit). 3acenanuss KoHCTUTYIIMOHHOTO
cyaa Keipreizckoit PecriyOiauky 1o IpyruM BorpocaM paccMaTpUBAIOTCS IIPOCTHIM OOJIBITHHCTBOM
CIIMCOYHOro cocTaBa cyaeil. [Ipu onpeneneHnn Cimco4HOro cOCTaBa CyAeH, Il UCUUCICHHS] KBOPYyMa HE
IIPUHUMAIOTCSI B pacyeT CyJbH, YbH MTOJIHOMOYHS MPUOCTAHOBJIEHBI B IOPSAAKE YCTAHOBJIEHHOM 3aKOHOM.

OaHMM U3 BaKHBIX OCOOCHHOCTE KOHCTUTYLIMOHHOTO CYIOIPOU3BOICTBA SIBISIETCS OTCYTCTBHUE Y
CTOPOH IpaBa 3asBIATh OTBOJ cyAbiM KoHcTuTymonnoro cyna Keipreisckoii Peciyonukuy,
3aKOHOAATEIHCTBOM YCTAHOBJIEHA 00513aHHOCTD CY/IbU 3asIBJISATH CAMOOTBO/I, €CJIA €r0 00BEKTUBHOCTD
MOJKET BBI3BaTh y COCTaBa Cy/a, CTOPOH COMHEHHE BCIIEACTBHE €r0 NPSIMON MM KOCBEHHOMN
3aMHTEPECOBAHHOCTH B UCXO/I€ PELICHUS J€J1a, HO B JAHHOM CJIy4ae He JOJIKHbBI YUYUTHIBAThCS
COOOpaXKeHHSI 0 MOJIMTHYECKUM CKIIOHHOCTSIM WJIM MHOM NMpakTHYecKo renecoodpasHoct. CaMooTBO
CYIIbU 3asBIISIETCS B MUCbMEHHOMN (hOopMe U pa3pelraeTcs BCEM COCTaBOM CyJa B COBELIATENbHOM
KOMHarTe.

[IpuHIMIT T1aCHOCTH, 3aKpeNJIeHHbIN B cTaThe 4 3akoHa «O KOHCTUTYIIMOHHOM CYAOMPOU3BOJICTBE
Keipreizckoit Pecriy6nuku” ycranasiubaet, yto Koncrutyrmonnsiid cyn Keipreisckoit PecryOmamnku
M3BEUIAET YYACTHUKOB O BPEMEHH U MECTE CBOMX 3aCEAaHU MIUCbMOM U OIOBEIaeT O0IIECTBEHHOCTD
0OBSIBJICHHEM, BBIBEIIMBAEMOM B 3aHUMAaEeMOM MM IOMEIIEHUHU B CIIEIIUAILHO OTBEJICHHBIX MECTax,
JTOCTYIHBIX JUIS TPaXKJaH, a TAK)Ke Yepe3 CPeCcTBa MacCOBOM MH(OPMAIIHH.

PazouparensctBo nen B Koncturynnonnom cyne Keipreisckoit PecrmyOimmkun mporucxoauT OTKPHITO,
32 HCKJIIOUEHUEM CITy4aeB, KOT1a 3TO IPOTUBOPEUYUT HHTEPECAM OXPAHbI TOCYJapCTBEHHOM TalHBI,
oOecnieueHns 0€30MacHOCTH IpakJaH, TAWHbI UX JTUYHON )KU3HU U 3aIIUThl OOLIECTBEHHON
HPaBCTBEHHOCTH.

B sTux ciaydasx cyn MOKET IPOBECTH 3aKphITOE cyAeOHOe 3acelaHre TOJHOCThIO MU B €0 YacTH,
3aIllpeTUB €ro OrjacKy. B 3akpbITOM CyaeOHOM 3acelaHui MOTYT IPUCYTCTBOBATD JIMIIb JIUIIA,
y4acTBYIOLIHE B JIeJie, X NMPEACTaBUTENH, 2 B HEOOXOJUMBIX CIIydasix — CBUIECTENH, SKCIIEPTHI,
MIEPEBOTUHKHU.



[TomemieHue rae MpoBOIUTCS 3aceqaHKe JOJIKHO ObITh JOCTYITHO JUIS ITYOJIMKH U MpeICTaBUTENeH
cpeacTB MaccoBoil nHpopManuu. [IpucyTcTByIOME IpU 3TOM BIIpaBe JAesiaTh MUCbMEHHbBIE 3aMETKH,
BECTH CTEHOI'PAMMY U 3BYKO3aIIUCh C 3aHUMAEMOI0 UMHU MecTa. JIMIb 171 TPAHCIALMY X0/4a 3aCeAaHus
10 PaJuo U TEJIEBUICHHIO, & TAKXKE JIJIs IPOBEJCHNUS KHHOCHEMOK, ()OTOCKEMOK U BUIC03ATIHCH
TpeOyeTcst pa3pellieHre cocTaBa Cyia pacCMaTPUBAIOIIETO JIEIO.

Ho, B cimyyae momyIieHus BMEIIATENbCTBA MyOTUKH UM OTACIBHBIX JIUI] B HOPMAJIBHBIN X011
3acejaHus MyTeM BBIpAXXEHUs 0A00PEHUS WM HEO10OpEeHUsl IPOUCXOSAIIET0, TIOCie MPeAYnpeKICHuUS,
Koncruryuunonnstiii ¢y Keipreizckoii Pecriyomukn MOXKeT yJaluTh UX U3 3aJ1a 3aCeJaHMsL.

Pemenue e KoncrurymuonHoro cyaa Keipreizckoit Peciy0imiku Bo Beex cirydasx
MIPOBO3TJIAMIACTCS MyOJINYHO.

B oTianune oT HEKOTOPBIX KOHCTUTYLHOHHBIX CYAOB, II€ MPOLEAYpa PACCMOTPEHHUS 1€
J0MycKaeTcsi B mucbMeHHo# Gopme, B Koncturynnonnom cyzae Keipreizckoit Pecriy6iinku ycraHOBIIeH
MIPUHITUIT YCTHOCTH CyIcOHOTO pazouparenscTsa, T.€. Koncturyimonnsiit cyn Keipreizckoit PecniyOmuku
Ha CBOEM 3aceJaHuu 0053aH 3aciyliaTh OOBSICHEHNS YYACTHUKOB 3aCeIaHMsI U OTJIACUTH JOKYMEHTHI,
MMEIOIIMECS Y BCEX Cy/Iel U YHaCTHUKOB 3aCEIaHMUS.

CynonpousBozactso B Koncturynnonnom cyae Keipreizckoit Pecriy6nuku - corimacHo craTbu 6
3akoHa «O KOHCTUTYIIHOHHOM CYI0NPOn3BoAcTBe KbIprbi3ckoii PecryOikn” oCyIecTBIseTcs, a
npuHuMaeMble KoncTuTymonHbIM cyioM Keipreickoit PecryOnuku pemieHus u3iararcs u
MIPOBO3IIIAIIAIOTCS HA TOCYAapCTBEHHOM si3bike Kbiproizckoii PecryOnmky, KakOBBIM SIBIISIETCS -
KBIPIBI3CKUH S3bIK. YYaCTHUKAM 3aceaHus, HE BIaICIOIUM S3bIKOM CYAOIPOU3BOJICTBA, CY]
o0ecrnieunBaeT NepeBo/] Mpoliecca CyI0NPOU3BOCTBA HA UX POIHOM SI3bIK MIIM Ha SI3bIK, KOTOPHIM OHU
BJaJCIOT. TakuMHU ke mpaBamMu 00J1aJat0T CBUECTEIH, SKCIIEPTHI, CIICIIUAIUCTHI YYaCTBYIOIIUE B JIEIIE.
[Tpotokon 3acenanust Koncrurynnonnoro cyna Keipreizckoit PecriyOnuku g10mKeH BECTUCH Ha
rOCYJapCTBEHHOM si3bIke. OIHAKO, B CHITy OOBEKTHUBHO CIIOKUBIIMXCS 0OCTOSITENBCTB, CY/ B CIIy4asx
KOTJ]a BCE CTOPOHBI ITpoLiecca HE B IOCTATOYHON MEpE BIAICIOT TOCYIAPCTBEHHBIM A3BIKOM, 11O
X0JaTaliCTBy yYaCTHUKOB MpOIlecca BEJET MPOLiecC Ha pycCKoM sA3bIke. Ho, mocie KOHCTUTYLIHOHHOTO
MIPU3HAHUS PYCCKOTO s3bIKa B KauecTBe opuinanbHoro B Keipreizckoii PecriyOnuke u B crily npsiMoro
neiictust HopM Koncrurtyun, y Koncturynnonsnoro cyna Keipreizckoit Pecriyonnku umeercst mpaBoBoe
OCHOBAaHME pacCMOTPEHUS A€ KaK Ha FOCYAapCTBEHHOM, TaK U HA PYCCKOM SI3BIKE.

OnHUM U3 BaXXKHBIX IPUHIIUIIOB PACCMOTPEHUS J€Jl, B U3BECTHON MEpe MePeKINKAIOIIUNCS
MIPUHLUIIOM YCTHOCTH — SIBJISIETCS MPUHIUIT HEMOCPEACTBEHHOCTU. B cOOTBETCTBNH ¢ HUM
Koncrurynmonnsiit cyn Keipreizckoii PecriyOnuky He BIpaBe MPUHUMATH PEIICHUE TI0 CYIIECTBY Jeia
0€e3 HeMmoCpeICTBEHHOT0 €r0 PaCCMOTPEHUsI B ycTaHOBIIeHHOM Mopsake. Cynpu KoncTutynonHoro cyna
Keipresckoit PeciyOnvky THYHO y4acTBYIOT B PACCMOTPEHHH JIEJIa C MOMEHTA OTKPBITHS 3acelaHus 0
€ro 3aKpBITHS U HUKTO U3 HUX HE UMEIOT IIpaBa YKJIOHUTHCS OT PACCMOTPEHHUS JI€1a 32 UCKIIFOUEHUEM
CJIy4aeB, MIPEMSATCTBYIOLIMX YYaCTUIO Cy/IbU B 3aceJaHUU. BeTyruieHne HOBOro Cy/ibU K paCCMOTPEHHIO
JieNa BJIeYeT BO30OHOBJICHHUE MPOU3BO/ICTBA T10 STy C Havajia Cy1IeOHOTO pa30upaTesibCTRa.
HeB03MOKHOCTD yuacTHs CyJIbH B CyI€OHOM pa30MpaTesbCTBE B JabHEHIIIEM paCCMOTPEHHH Jiefia He
MPENSATCTBYET NPOJOJIKEHUIO 3aCEaHusl, €CIIM UMEETCS] KBOPYM. 3aKOHOAATEIBHO YCTAaHOBIIEHO, YTO
CyZbsl HE BIIPaBE BO3/IEPKUBATHCS OT TOJIOCOBAHUS U 00sI3aH JIMYHO BBIPAXKAaTh CBOIO MO3HIIMIO IO JIETTy
710 OIJIALLIEHUS PEUICHUSI.

3akoHOM «O KOHCTUTYLIMOHHOM cyonpou3BozcTBe Kbiprezckoit Pecriyonuku” ycTaHOBICHBI U
JpyTHe TPHUHIINIGI, B YACTHOCTH HEMPEPHIBHOCTH, TAlfHBI COBEIIAHUS, 3aKOHHOCTH U 00OCHOBAaHHOCTHU
pellieHus, IpUCyIlre U IPYyTuM BUAaM cyAeOHbIX pa3oupaTenbcTB. Ho, Ha Hall B3risi cie1oBaino
YCTaHOBUTH MIPHUHIIMII COCTA3ATEIILHOCTH U PABHOIIPABHUS CTOPOH, KOTOPBIE OTBEYAIIN OBl TPEOOBAHHSIM
OTIPABJICHUSI PABOCYAMS B IPABOBOM FOCY1AapCTBE. XOTS, 3TOT NPUHUUIT HE TOJTYHHII
HETMOCPEJCTBEHHOT'0 3aKOHOIATEIILHOT0 3aKPETIJICHNS, HO OH BBITEKACT U3 MIPUPOJIBI CYyAeOHOTO
KOHCTUTYLIMOHHOTO IPOLECCa U OTPAXKEHBI B IPABaX YYACTHUKOB KOHCTUTYLIMOHHOTO
CYAONPOU3BOJICTBA, a Taike Permament Koncturynnonnoro cyna Keipreizckoit Pecriy0nuku ycranoBwui,



YTO pa3peulieHue Jen 1 gada 3akitoueHuil B KOHCTUTYIIMOHHOM cy/ie OCYIIECTBIISIETCS UCXOMAS U3
paBEHCTBa CTOPOH Nepe]; 3aKOHOM U CyZI0M, HE3aBUCUMO OT MECTa HaX0XKI€HUs, IOJYMHEHHOCTH
CTOPOH, a TpakJaH — HE3aBUCHUMO OT UX MPOUCXOKACHHUS, COLIMATIEHOTO U UMYILIECTBEHHOTO MOJIOXKEHHUS,
pPacoBoOi M HAIMOHAIBHOHN MPUHAJICKHOCTH, MMOJTUTHIECKUX YOSIKICHUH, 1oJIa, 00pa30oBaHMsl, SI3bIKA,
OTHOIICHHUS K PEJIUTUH, POJa U XapaKTepa 3aHsATUH.

BaxxHeHmmm 351eMEHTOM KOHCTUTYIIMOHHOTO CYAOIPOU3BOJICTBA SIBIISICTCS ONpe/ieJIeHHE CYObEKTOB
obpamenust B Koncturynmonnsiii cya Keipresckoii Pecyonuku. Tak, B COOTBETCTBUHU €O cTaTheit 14
3akoHa «O KOHCTUTYIIHOHHOM cyaomnpou3BoacTBe Kvipreisckoii Pecybnuku” npaBom oOpaiieHus B
Koncturymmonnsiii cyn Keipreizckoit Peciy6nmiku o61agaror:

[Ipesunent Keipreizckoit PecriyOnuku;

Henytatel XKoropky Kenern Keipreizckoit Pecriy0nnku (mapiamenTa);

[IpaButenscTBO KbIprbizckoit Pecriybmuku;

[Ipembep-munuctp Keipreizckoit Pecyonmkuy;

Cynst Keipreickoit Pecryonmku;

I'enepanbublit mpokypop Keipreizckoit PecriyOmmku;

MecTHbIe KeHelu (OpraHbl MECTHOTO CaMOYTIPaBIICHHS ),

IOpuanueckue nuia 1 rpaxaase o BOIIPOcaM, HEMOCPEICTBEHHO 3aTParuBaroIIUM UX
KOHCTUTYIIMOHHbIE TPaBa, €CJIM OHU HE MOJIBEJOMCTBEHHBI IpyruM cyaam. OTcCIo/1a BBITEKAET, 4YTO
Apyrue cyObeKThl HalleleHbl paBoM obpaieHus B Koncturynuonusiii cya Keipreizckoit PecriyGnuku mo
BceM criekTpam nojHomounii Korncturynuonnoro cyna Keipreizckoit Pecriyonuku. Ananm3
3aKOHOJATENLCTB APYTUX CTPaH MO KOHCTUTYIIMOHHOMY Cy/IeOHOMY IPOIIECCy MOKa3bIBAET, YTO HAllle
3aKOHO/IATEILCTBO OMPEISTIIIO 00Jiee MUPOKHA KPYT CYOBEKTOB, 00J1aJaI0IMX TIPABOM OOpAIIEHUS 110
YCTAaHOBJIEHUIO KOHCTUTYLIMOHHOT'O TIOPSAKA U 32 3aIUTON HAPYIIEHHBIX KOHCTUTYLIMOHHBIX IIPaB.

Takum 06pa3om, mocse BeISICHEHUS BOIIPOCa 0 CyOBeKTax, MOKHO Oy1eT TOBOPUTH BOOOIIIE 00
YYaCTHUKAX KOHCTUTYILIMOHHOTO CYAONPOU3BOJICTBA, UMU B COOTBETCTBUHU CO cTaThel 15 3akona «O
KOHCTUTYITHOHHOM CYIONpoun3BoAcTBe KbIprei3ckoit PeciyOymku” mpru3HAIOTCS :

1) cTOpOHBI — JIHIIa U OPTaHbl, 110 IPEICTABICHUAM U XOJaTaliCTBaM KOTOPBIX BO30YXIEHO
KOHCTUTYLIMOHHOE CYJIOTIPOU3BO/ICTBO; JOJKHOCTHBIE JINLIA M OPTaHbl, 0 KOHCTUTYLIHOHHOCTH AEUCTBUI
U peLIeHUI KOTOPHIX BO30YKIEHO KOHCTUTYIIMOHHOE CYAOIPOU3BOJICTB;

2) mpencTaBUTENN CTOPOH — IPEACTABUTENN 1O JOLKHOCTH, IPEACTAaBUTENM 110 3aKOHY, aJIBOKATHI.

VY4acTHUKHM KOHCTUTYLIMOHHOTO CYIOTPOM3BOACTBA 10 OJJHOMY M TOMY € BOIIPOCY BIIPaBe
IIOPYYUTh BEJCHUE JI€a OAHOMY U3 HUX. [loJTHOMOUNS ITpeicTaBUTENs y9aCTHUKA KOHCTUTYLIHOHHOTO
CYJOTIPOU3BO/ICTBA O(OPMIISIFOTCS B MOPSAKE MPEAYCMOTPEHHOM I'PaXKIaHCKO-TTPOLIECCYaTbHBIM
3aKOHOAATEIbCTBOM.

Hckmouenune u3 o0MIMX MpaBUil COCTABISIET CY/I, IO MPEICTAaBICHUIO KOTOPOTO BO30YXKAEHO
KOHCTUTYLIMOHHOE CYJOIIPOU3BO/ICTBO, CTOPOHOM HE IPU3HAETCA U Ha 3acefaHnne KOHCTUTYIITMOHHOTO
CyJla He BBI3BIBAETCSI.

3akoH «O KOHCTUTYILIHOHHOM CyI0Npou3BoacTBe Kpipre3ckoii PecyOonukn” ycTaHOBUII MOPSAOK
MOCJIEI0BATENbHBIX IEUCTBUN YYACTHUKOB KOHCTUTYLIMOHHOTO CY/0IPOU3BO/ICTBA, IPECIIEAYIOMINX B
KOHEYHOM CYETE II€JIb — IPUHATUE OKOHYATEIBHOIO PEIIEHUS 10 Jeiy. DTOT HOPSAAOK MOXKHO Ha3bIBaTh U
CTaJiel KOHCTUTYIIMOHHOTO CYAOIpou3BoIcTBa. Mcxoast U3 HOpM yKa3aHHOTro 3aKOHa MOKHO BBIJEIUTD
HUKECIIEAYIONUE CTauU KOHCTUTYIIMOHHOTO CYOIIPOU3BO/ICTBA:

1) nogaua B Koncturynnonusiit cyn Keipreizckoit Pecriyonuku obpatenuii (mpeacraBieHui,
X0JIaTalCTB);

2) mpeaBapuTeNbHOE paccMoTpeHue oopamenuii B Koncrurynunonnsiii cyn Keipreizckoit
Pecry6nmkwu;

3) Bo30y>XeHHE KOHCTUTYIIMOHHOTO CYJOIPOU3BO/ICTBA HITH OTKAa3 B BO30YKICHUN
KOHCTUTYIIMOHHOTO CYJOTIPOM3BO/ICTBA;

4) MOATrOTOBKA MaTepHAaJIOB K CyJIeOHOMY pa3OUpaTeNIbCTRY;
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5) cynebHOe pa30oupaTesbCTBO;

6) IpUHSTHE PELLIEHUS CYyJJOM B COBEIATEIbHON KOMHATE;

7) IPOBO3IIIANIIEHNE PEIICHHS;

8) MOpsI/I0K BCTYIJICHUS B CUJTY PELICHUS U €ro UCIIOJHEHHE.

[IpoueccyanpHble IEUCTBUS COBEPILAOTCS B CPOKU YCTAHOBIIEHHBIE 3aKOHOM MJIM Ha3HAYEHHBIE
Koncturynuonusim cygom. CpoKu UCHHUCIISIFOTCS MECSALIAMH, THIMH, HAYMHAS CO CJIEIYIOLIEro JHS
KaneHgapHoil aatel. CpoK, HCUUCIAEMBIN MECAIlaMHU, UCTEKAET B COOTBETCTBYIONIUM JE€Hb MOCJIEIHETO
Mecsilia yCTaHOBJICHHOTO cpoka. B ciryuae, korja nocieaHuii IeHb CpoKa NPUXOIUTCS Ha Hepabouunit
JIeHb, JTHEM OKOHYAHHUS CPOKA CUYMTACTCS TIEPBBINA, CACAYIOMIHNMA 32 HUM paboduii 1CHb.

YcraHoBieHue mpolieccyaabHbIX CPOKOB IIPECIEAYET LEelb sl MPETBOPEHUS B KU3Hb IPUHIIUIIA
CKOpOTO CyJa, TUCIUIUIMHUPYET KaK CaMOro CyZeOHOro oprana, Tak ¥ y4aCTHUKOB IIpoliecca,
npeAynpexaas HekeNnaTeabHble MOCAEACTBUS ISl CTOPOH, KOTOPBIE MOTYT HACTYIHUTh IIPU BOJIOKUTE B
paccMoTpeHHuH cyie6Horo fena. B To e BpeMs CpOKH TOJKHBI OBITh Pa3yMHBIMU, HCKITIOYAst
BO3MO>KHOCTb MTOBEPXHOCTHOM MOJATOTOBKU U PACCMOTPEHUS Jea.

3akoHomarenbcTBoM Keiprei3ckoit PecryOnnuku ycTaHOBIIGHBI OOIITHE CPOKH JIJIsI BCEX KaTETOPH J1ei
paccmarpuBaeMbix KoncTutymmonnsim cyaoM Keipreizckoit PeciyOnnku, xoTs 1ienecooOpa3Hee Obu10
0b1 T PepeHIMPOBaHHBIN TTOIX0/1 MPUMEHHUTEIFHO K OTACIbHBIM KaTeTOPUsIM JIeJT, TIOCKOJIBKY OOTIIHiA
MATUIHEBHBIA CPOK TSI BO3OYKIECHUS KOHCTUTYIIMOHHOTO CYAOIPOU3BOJICTBA IO BCEM KAaTErOpHsM 1T
SBJIETCS IBHO HEJIOCTATOYHBIM, IPUHUMAs BO BHUMaHKE, YTO IIOMUMO OOpaIeHUs] U MTPUIIOKEHHBIX K
HEMY JTOKYMEHTOB BO MHOTHX CIIy4asix TpeOyeTcsi cCoOMpaHue U U3y4eHUEe APYTUX JTOTMOTHUTEIBHBIX
MaTepHuaoB.

Boo0r11e mo oOpatieHus M 0TBeUYaIOINM TPeOOBaHUAM 3aKOHA U3YYCHHE BOMIPOCA, TOJIKHO
HAYMHATHCSA HE MEHEe YeM B CEMHJIHEBHBIIN CPOK, a pACCMOTPEHHUE e BOIPOCca JOKHO ObITh OKOHYEHO B
TEYCHHH LIECTH MecsALeB. TakuM o0pa3oM, 3aKOHOAATETLCTBOM YCTAHOBIIEHBI CPOKH ISl HAYaIIa
paccMOTpeHHs OOpaIeHHs U €r0 3aBEepIICHHUS.

Oo6pamienus B Konctutynnonusiii ¢y Keipreizckoit Pecrybnuku mpeictaBisieTcst He B
MIPOU3BOJILHON (hopme, Kak U Bce oOpallleHus B Apyrue CyIbl, OHO JOHKHO UMETh ONpPEeIeIeHHYI0 (hopMy
U COJIEpKaTh ONpeIeNieHHbIC, 00s3aTeIbHbIC CBEICHMSI.

ObparieHne IOpUANYECKUX JIUL U TpakJlaH UMEHYETCS X0AaTaliCTBOM, a 00pallleHUs OCTaIbHBIX
CyOBEKTOB — IpeCcTaBieHreM. TpeOOBaHUS U TOMY, U JPYTOMY SIBIISTFOTCSI OJMTHAKOBBIMU, T.€. BCE
oOpallieHust JOKHBI COAEepkKaTh TaHHBIE O TOM, Ky/1a HalpaBJseTcs, OT KOT0 UCXOJUT, MPOTHB KAaKOTO
Oprasa Mo/iaeTcsi, iX TOYHbIC HAMMEHOBAHMS U MECTOHaxXOXAeHHe. OOpaTUBIIEeCs U0 TOIKHO
U3JI0KUTH 0O0CTOSITENLCTBA, HA KOTOPHIX OHO OCHOBBIBAET CBOE TPeOOBaHUE U JI0Ka3aTEIbCTBA,
MOATBEPIKIAIOIIUE M3I0KEHHBIE ()aKThI, UCXOHBIC JAHHBIE OCIIAPUBAEMOT0 HOPMAaTUBHOTO aKTa, U
camoe TJIaBHOE, KOHKPETHOE 000CHOBAHKE MO3UIIUHU IO TOBOIY KOHCTUTYIIMOHHOCTH OCIIAPUBAEMOTO
HOPMATUBHOTO aKTa WU JEATEIHHOCTH JOKHOCTHOTO JIMIIA U CYITHOCTh TPEOOBAHMS, & TAKKE HOPMBI
Koncturyuu Keipreizckoit Pecriybnuku u 3akona «O KOHCTUTYITMOHHOM CYAOIPOU3BOJICTBE
Keipreizckoit Pecriyonuku” naromee npaBo Ha oOpamienue B Koncturynunonssiii ey Kelpreizckoit
PecryOnukmu.

[IpencraBnenus, nogasaemelie B Konctutynmonnsiii cyn Keipreisckoit Pecydnuku [Ipesuaentom,
[Ipembep-munuctpom, nenyraramu JKoropky Kenemra, I'enepanbHbiM mpoKypopom KbIprbei3ckoit
PecrryOnmky Bo30y»XIar0TCS €IMHOJIMYHO U TIOJUCHIBAIOTCS UMU JIMYHO, & BO30YXKICHUE
npeactasneHus [IpaButenscTBoM, BepxoBHbIM cyaom, Beiciiium ApOouTpaskHbIM Cy1oM KBIpTBI3cKOit
PecrryOnmky mpou3BOISATCS KOJJIETHATBHO — Ha CBOMX 3aCEaHUsIX, TyTeM BEIHECCHUS
COOTBETCTBYIOIIEr0 MOCTaHOBICHUS. Bo30ykIeHe peAcTaBIeHUsI MECTHBIMU KE€HEIIaMU ITPOU3BOIUTCS
Ha CECCHUsX MPUHATUEM MTOCTAHOBIICHHS], @ MECTHBIMU CY/IaMH — B CBOUX 3aCEJIaHUSIX, TYTEM BbIHECCHUS
onpeeneHus1, NOAMUCHIBAEMOI0 COCTAaBOM CY/a.

XoaaTalCcTBO TpaxaaH U IOPUANYECKUX JIML HAMPaBIsAoTCs B KOHCTUTYLIMOHHBIN CYyJT 3a MOJMUCHIO
IpaKJaHWHA WY OpraHa IPUANYECKOTrO JIUIA.



[TocTynuBiee oOpalieHne Ha MPEeIMET UX COOTBETCTBHsI TpeOoBaHUAM 3aKOHOB «O
Koncrurynmonnom cyne Keiprezckoii Pecriyonuku” u «O KOHCTUTYHIHOHHOM CYIOTIPOU3BOICTBE
Keipreizckoit PecriyOnuku” n3ydaercst CrielMaJicTaMu anmapara i co CIpaBKol mepeiaeTcs
PykoBomuTento anmapara mis qokiana [Ipencenarento Koncrurynuonsnoro cyaa. OOparieHue,
Heno/BeqoMcTBeHHOe KoHcTuTylimoHHOMYy cyny — nocie nokiaaa Ipencenarento KonctutyninoHHoro
cyla, KaHIeJIsIpueil HarpaBisieTcs Mo MOABEAOMCTBEHHOCTH.

Pernamentom KonctutynmnonHoro cyna Keipreizckoit PeciyOnuku onpeeneHbl moTHOMOYHS
[Ipencenarenss KOHCTUTYIIMOHHOTO Cy/a M €ro 3aMecTuTens, a Takxke Cekperapss KOHCTUTYIIMOHHOTO
cyna o noarotoske 3acenanust Koncruryuuonnoro cyna. [Ipeacenarens Konctutyuontoro cynua,
OcCyIecTBIsIs o0liee pyKOBOJCTBO MOATOTOBKOM 3aceaannii KOHCTUTYLIMOHHOTO cy/ia, IO MOCTYIUBIINM
oOpariieHusIM BIIpaBe BO3BpAIIaTh WM HAPAaBUTh PyKOBOIUTEINO amapara Jyisi JOTOTHHTEIbHOM
popaboTKK MaTepuaibl IO MPEICTaBICHHUIO TN XOAaTalCTBY, C YKa3aHWEM CpOKa MPeICTaBICHUS
MatepuanoB. Hamexarie oopMIeHHbIE MaTepUATBI TIEPEAAOTCS IS PEUISHHS BOIIPOCa BO30YKICHUS
KOHCTUTYIIMOHHOT'O CYJIOTIPOM3BOICTBA CY/IbE, B CIIy4asiX 0COOON CI0XKHOCTH 3asBJICHHBIX B
MPEJICTAaBICHHUH, X0JaTaiicTBe TpeOOBaHM, TMOO UCKITIOUUTEIHLHON UX BAXKHOCTH MTPOBEICHUS TIPOBEPKU
MaTepuai sl IOJrOTOBKU MOKET ObITh MOPYYEHO HECKOJIBKUM CYAbSIM.

[Ipencenarens KOHCTUTYIIMOHHOTO Cy/a BIpaBe B T000€ BPEMS O3HAKOMHUTHCS C HAXOSIIUMUCS Y
cynel (cyabpH) MaTepraiaMy MPOBEPOK U JIET, B CIy4yasX HEOOXOAMMOCTH MepeiaTh UX ISl JanbHenei
MIPOBEPKHU WJIH MOATOTOBKH JIPYTOMY CYIbE WU CYAbsiM KOHCTHTYIITMOHHOTO Cy/a, 10 jKajJo0e CTOPOH
MOJKET BBIHECTH Ha pacCMOTpEHUE B 3aceianni KOHCTUTYIIMOHHOTO cy/1a BOIPOC 00 000CHOBAaHHOCTH
BBIHECCHHUSI CY/IbEeU WIIH CYIbSIMH OIMPEIeIeHHus 00 0TKa3e B BO30YKIEHUN KOHCTUTYIIHOHHOTO
CyI0Npou3BO/ICcTBa 1100 ero Bo3OyxaeHuu. [Ipeacenarens KoHcTUTYHIMOHHOTO Cy/1a BIIpaBe B Clydasx
0c000# BaXKHOCTH 3asIBIICHHBIX B MPECTABICHUH, X0IaTaliCTBE TPeOOBAHUI MTPOUTUTH HE OoJiee YeM Ha
OJIMH MECSII] CPOK MOJTOTOBKH JieJia K paCCMOTPEHUIO B cyieOHoM 3acenanui. [Ipeacenarens
KoHcTuTylInoHHOTO Cy/1a MOKET CO3BaTh CyieH, anmnapaT KOHCTUTYIIMOHHOTO Cyjla Ha COBEIAHKE JJIst
00CY>KIEHHS BOTIPOCOB CBSA3aHHBIX C MOJATOTOBKOM CyZeOHOT0 3aceIaHusl.

3amecturens [Ipencenarens Koncrutynnonnoro cyna 3amemaet [Ipeacenarens B ciayyae ero
OTCYTCTBHUSI UJTM HEBO3MOKHOCTU OCYIIECTBIICHUSI UM CBOUX (YHKIIHIA.

Cexperapp Koncturynnonsnoro cyna Keipreizckoit Pecnyonuku nzoupaemslii cyibsiMu
KoHCcTUTYIMOHHOTO Cy/1a CpPOKOM Ha MATH JIET, Hapsly ¢ UCIIOJTHEHUEM 00513aHHOCTEH CyIbU
KoHCcTUTYLIMOHHOTO cyJ1a, OCYIIECTBISIET o0ecTieyeHne padoThI MO MOJrOTOBKE 3aceaHui
Konctutrynmonnoro cyna, B 3TUX LEJSAX OH:

1) ocymiecTBisieT KOHTPOJIb 32 COOIOICHIUEM, YCTAHOBICHHBIX 3aKOHOM «O KOHCTUTYLIHOHHOM
cynornpon3BojicTBe Koipre3ckoit PeciyOiuku” cCpoKoB OATOTOBKH K PACCMOTPEHUIO MPEACTABICHUHN U
xoaaTancTB, nepenanHbix [Ipencenarenem;

2) cocrapnsieT rpaduk (TUIaH) pacCMOTpPEHUs Ha 3acenaHusax KOHCTUTYIIMOHHOTO cyaa e
KOHCTUTYIIMOHHOT'O CYJOTIPOM3BOICTBA, IIPEICTABISET €r0 Ha PACCMOTPEHHUE CYJEeil HE MO3Hee MATOTO
YHCJIa 0YEPETHOTO KBapTalia ¢ MOCIEYIOIUIUM YTBEPKICHUEM Ha 3acefanii KOHCTUTYLIMOHHOTO cya U
KOHTPOJMPYET 3a €ro BHIIIOJTHEHHE;

3) oka3bIBaeT cojelicTBrE CyNbiM KOHCTUTYIIMOHHOTO Cy/1a B 00ECIICUeHHH, HE TI03/THEE YeM 32
JecsITh THEH 10 Haydaja cy/1e0HOro 3ace/laHus BpyUeHHU I KOMHii MaTepHUasIoB JIea BCEM CYIbIM
KoHcTUTYIIMOHHOTO Cy/la M y4aCTHUKAM 3aCe/laHus;

4) ocyliecTBIIsIET OPraHU3alIOHHOE U TEXHUYECKOe 0OecreyeHrne 04epeHOr0 3aceJaHus
KoHcTuTyimoHHOr0 Cyaa, BKI0Yasi MPOBEPKH SIBKU B CYJl YYACTHUKOB CYJCOHOTO 3aceTaHus
KoHcTuTyimonHoro cyaa, roTOBHOCTh TEXHUYECKUX CPEJCTB, 00ECIIEUNBAIOIINX HOPMATILHOE
npoBeieHUE 3aceqanuss KOHCTUTYIIMOHHOTO Cy/a;

5) obecnieunBaeT cTeHOrpadupoBaHUE ¥ MPOTOKOIMPOBAHNUE KAXKIOTO 3aCeIaHMs
KoHncTuTynmonsoro cyna;



Cekperapp KoHCcTUTYLIHOHHOTO cy/1a 00ecrieunBaeT MOAr0OTOBKY MPOEKTa €XKEroIHOTO MOCIaHUs O
COCTOSTHUM KOHCTUTYIIMOHHOW 3aKOHHOCTH B pecnyOnnke Korncrurynuonnoro cyaa [Ipe3uneHty
Keiprezckoit Pecriyonuku, XKoropky Kenemry (mapiamenty) Keipreizckoit Pecniyonuku u
[TpaButenbcTBy Kbipreizckoit Pecriy0nuku v mpeAcTaBisieT ero Ha pacCMOTPEHHUE B 3aCeJaHUN
Koncturyuuonsnoro cyna.

[Tocrynuiee obpamenne nepenaercs [Ipencenarenem KoHCTUTYIIHOHHOTO cy/ia B CEMUIHEBHBIN
CpPOK Ul pellieHusl BOIpoca 0 BO30YKIEHUHU KOHCTUTYIIMOHHOTO CYJOTIPOU3BOJICTBA CY/IbE
KoHCTUTYIIMOHHOTO Cy/a MK MOKET ocTaBUTh cede. Cybsi MPOBEpUB OOpAIICHHE B MIATUIHEBHBINA CPOK
BBIHOCHUT OTIpe/ieNieHHE O BO30YXAEHUHU KOHCTUTYIIMOHHOTO CYJOTIPOU3BOICTBA U IPOBOAUT MOATOTOBKY
nena Ha 3acenanue Koncrurynmonnoro cyna Keipreizckoii PecryOauky wimi BEIHOCUT oTpeiesieHue 00
OTKa3e B BO30YXJICHUHU KOHCTUTYIIMOHHOTO CYJOTPOM3BOCTBA U BO3BpAIIA€T MaTepuaibl 3assBUTEIIIO.

B B0o30yKIeHUN KOHCTUTYIIHOHHOTO CYOMPOU3BO/ICTBA OTKA3BIBACTCS B CITyYasiX, KOraa
Mpe/ICTaBICHHUE WM XOIaTalCTBO MO OpME U COAEPKAHUIO HE COOTBETCTBYET TPEOOBAaHUSIM 3aKOHA,
€CJIM UCXOJUT OT HeHAJUIeKAIIETO CYObEKTa, OT HEHAIISKAIUX MPEACTABUTENICH, 3asIBICHHOE
TpeOoBaHuE HE MOABEIOMCTBEHHO KOHCTUTYIIMOHHOMY CYAy MJIM OHU HE MOJIYYUIIU pa3pelieHUs B
Koncrutytuu Keipreizckoit Pecrybnuku, a Takke eCiii KOHCTUTYIIMOHHOCTh YKa3aHHOTO B OOpaIieHUH
BOIpoca nposepsiach KOHCTUTYIIMOHHBIM CYAOM U uMeeTcs akT KOHCTUTYIIMOHHOTO cyia
COXPaHSIOIINNI CBOIO CUILY.

[ToaroroBka nena k cyie0HOMY pacCMOTPEHUIO JOHKHA OBITh OCYIIECTBIIEHA B IBYXMECSUHBIHN CPOK.
Cynpst B 3TOT CPOK OIPENEISAT CTOPOHBI IO JIENTY, pa3bsCHAET UM HX IIpaBa U 00S3aHHOCTH, IPOBOTUT
orpoc, coOupaeT HeoOXO0UMYIO0 TOKYMEHTALUIO UITU HHPOPMAIIUIO, POBOIUT OMPOC COOTBETCTBYIOIINX
JOJKHOCTHBIX M MHBIX JIMII, TPH HEOOXOIMMOCTH MIPHUBJICKAET YUCHBIX, IPAKTHUYECKUX paOOTHUKOB B
KauecTBE 3KCIEPTOB, CIIELUATNCTOB, ONPEACIAET KPYyT

CBUJCTENEH, SKCIIEPTOB, CBUJIETENEH. B X0/1€ MOATOTOBKY Jiena CBSI3aHHBIE MEXy COO0M
TpeboBaHUs BO30OYKICHHBIE CAMOCTOSITEIIBHO, MOTYT OBITh COSIMHEHBI B OJTHO CYAOIPOU3BOJICTBO, JIMOO
BBIJICTICHBI HETIO/IBEIOMCTBEHHBIE TPEOOBAHUS 3asIBIICHHBIC B OJJHOM OOpaIleHUH.

Cropona npeabsiBUBIIasi TpeOOBaHUE UMEET MTPABO CHUMATh BOIIPOC, B ATOM CIIy4ae Cy/ibs 00s13aH
BBIHECTHU ONPEJIETICHUE O MPEKPALIEHUN KOHCTUTYLIMOHHOTO CYJOTPOU3BOJICTBA.

[Tocrne 3aBepiieHNs TOATOTOBUTENBHBIX PAOOT U HE TIO3AHEE YeM 3a JIeCATh AHEH 0 Havama
3aceaHusl, Cy/ibsi 00eCIIeYnBaeT BPYUCHHUE KOMTUU MAaTEPUANIOB Jielia BCEM CyAbsiM KOHCTHTYIITMOHHOTO
cyna Keipreizckoii PecriyOonuky n yyacTHHKAM 3ace/IaHUs, 3aT€M BBIHOCUT OIpe/ieJieHHe O Ha3HAUeHUU
JieNia K 3aceJaHuIo0, M3BEIIaeT YUaCTHUKOB 3aceaHus ¥ IPUHIUMAET MEPhI IO 00ECIICYCHUH YIaCTHs
HEOOXOIUMBIX JIHILI.

B oTamnure ot Apyrux BUIOB CyAONPOU3BOACTBA, 3aKOH «O KOHCTUTYLIHOHHOM CYJIOIIPOU3BOACTBE
Keipreizckoit PecrryOnukn” 00s136IBaeT CyIbI0-T0KIaI9HKA TOATOTOBUTH MPOCKT PEUICHHUS IO
MMEIOIIMMUCS MaTepraiaM, OUEBUIHO, YTO JIAHHBIN MPOEKT OJKEH MPEACTABIATHCS TOJIBKO CYIAbIM U
MMETh 3HaYeHHE KaK JJOKyMEHT, OTPaKAIOIIUN MO3UIUIO TOJIBKO CYAbU-TOKIaIUNKa, IPUIeM
HEOKOHYATENIbHYIO, JIN00 UCTHUHA JIOJDKHA BRISICHATHCS TOJIBKO B Cy/ICOHOM 3aceqaHuM, a PeIIeHUE —
MIPUHUMATHCS COCTABOM CYJIa B COBEIIATENIbHON KOMHATE.

Y4yacTHUKHM KOHCTUTYLIHOHHOTO CYJIONIPOX3BOACTBA B IIPe/ieNiaX MOJTHOMOUYNN MOIb3YIOTCS PAaBHBIMU
MpOLIeCCyaTbHBIMU [TPaBaMH, TO €CTh OHH UMEIOT ITPaBO 3HAKOMUTCS C MaTepUalaMu Jieia, IPOU3BOAUTD
C HUX BBIIUCKHU, CHUMATh KOIUHU, IPEACTABIISATH 10Ka3aTEIbCTBA, y4aCTBOBATh B UCCIIEIOBAHUN
JI0Ka3aTeNbCTB, MPEJICTABIATH CBOU JOBOABI M COOOpaKeHHUS M0 BCEM BO3HHMKAIOLIMM B X0JI€ IIpolecca
BOIIPOCAM M BBICTYNATh C 3aKIIOYUTEIBHOU PEUbIO.

B xone nporecca cTopoHbI UMEIOT MPABO 3asBIATH XOJaTaliCTBa, AaBaTh YCTHBIE U MMCbMEHHBIE
OO0BSICHEHUS CY/bSIM, BBICKA3bIBAaTh CBOE MHEHHE T10 3asBICHHBIM oOpameHusM. CTopoHa, BO30yIuBIIas
KOHCTUTYIIMOHHOE CYJIOTIPOU3BOICTBO B XOJI€ MOATOTOBKH PACCMOTPEHHMSI 3TOTO BOIIPOCA UMEET MPaABO
W3MEHHUTh OCHOBAHUS WM MIPeIMET TPeOOBaHMIA, YBEIUYUTh WU YMEHBIIUTH UX 00HEM HITH JKE



oTKa3aThcs OT TpeboBaHuil. CTOpoHa, MPOTUB KOTOPOiIl BO30YXKIeHbI TpeOOBaHUs, BIPAaBe MPU3HAThH UX
MOJTHOCTBIO MJT YAaCTUYHO, TUO0 BO3pakaTh MPOTUB HUX.

Kaxxnas cropona o0si3aHa mpeCTaBiIsSITh JOKa3aTeNbCTBA U JJOKa3bIBaTh T€ 00CTOSITENHCTBA, HA
KOTOpBIE OHA CChIJIAETCS KaK Ha OCHOBAaHUE CBOMX TPEOOBaHMI U BO3pAKEHUH. Y YaCTHUKHU
KOHCTUTYIIMOHHOT'O CYJOTIPOM3BOACTBA 00s13aHbI JOOPOCOBECTHO MOJIb30BaTHCSI CBOUMHU MTPaBaMH.
Coo011eHre MU CyZIbsSIM 3aBE0MO JIOKHBIX CBEICHUH paclleHUBAeTCs KaK HEYBAKCHHE K
Koncturyimmonnomy cyay Keipreizckoit PecriyOnuku 1 BjiedeT OTBETCTBEHHOCTD T10 3aKOHY.

3akoH «O KOHCTUTYIIHOHHOM CyJoIpou3BoacTBe KbIiproi3ckoii Pecnyonukn” nmpeaycMaTpuBaeT
npaBo Koncrurynmonsoro cyna Keipreisckoii Pecrydonuku Hanarath mrpadbl 1 IPUMEHATh APyTrye
MepBI IPUHYKICHUS C LIEJIbIO 3aIUThI TOCTOMHCTBA Cyiel KOHCTUTYIIMOHHOTO Cy1a, y4aCTHUKOB
3aceiaHus U 0OecreueHus] HOpPMAIBHOTO X0/1a KOHCTUTYIIMOHHOTO CYI0IPOU3BOJICTBA. JlomycKaeTcs
yAQJICHHE C 3aCeaHus U HAIOXKeHue mTpada B pazMepe 10 NATUMECSYHON MUHUMAJIBHON 3apab0THOM
IJ1aThl Ha JOJDKHOCTHBIX JIUIL U 10 ABYX MECSYHOM MUHUMAaJIbHOW 3apabO0THOM IMJIaThl Ha TpaKIaH 3a
Ka)KJIbIM Clly4ail HapyLICHUs, BEIPA3UBIIUICS, TPOBO3IJIAIEHUEM HEKOHCTUTYLIUOHHBIX YTBEPKICHUN U
MPU3BIBOB HE3aBUCUMO OT (DOPMBI UX BBIPaKEHHS, BMEIIATEILCTBOM B MPOIECCYANbHYIO IS TEbHOCTD
CyJllei, OKa3aHusl Ha HUX BO3ACHCTBUSA IOMUMO YCTAHOBJICHHBIX NMPABHUII KOHCTUTYIIMOHHOTO
CYJOTIPOU3BO/ICTBA, HEMCIIOJIHEHHE UIM HECBOEBPEMEHHOE UCTIOIHEHHE 0€3 YBaKUTEIbHBIX MPUUYHH
TpeOoBaHUH U pemeHui cyaeil KoHCTUTYIIMOHHOTO cyia B mpoliecce MOATOTOBKH U PACCMOTPEHUS JIena,
HEsBKa WJIM HEYBEJIOMJICHNE O MPUYMHAX HESBKM B KOHCTUTYIIMOHHBIN Cy/, HAPYIICHHUE MTOPSAKA
3aceanusi KOHCTUTYIIMOHHOTO Cy/ia, HEMOAUYMHEHNE CyAbsIM KOHCTUTYLIMOHHOTO cyia, IpeHeOpexeHne
K NPUHATHIM B KOHCTUTYIIMOHHOM CyJie paBujiaM 3TUKETa U MpOoIeaypaM, OCKOPOUTENbHOE OTHOLICHHE
K CYJbsIM U UCTIOJIb30BAHNE OCKOPOUTENBHBIX BRIPAKEHHH, @ TAK)KE CaMOBOJIHLHOE HApYIIEHUE
YYACTHUKAMM 3aceIaHus OCIIEI0BATEIbHOCTH BBICTYIIJICHUM. Y Ka3aHHbIE MEPbI IPOLECCYAITbHOU
3aLUThl IPUMEHSIFOTCS] HEMEJUIEHHO 110 IPOTOKOJILHOMY OIlpeiesieHn0 KOHCTUTYIIMOHHOT O Cy/1a, eClu
BbIIIIEYKa3aHHbIE HAPYILIEHUS ObUTH MPOSIBIIEHBI B MPOIIECCE 3aCeAaHMsl, B UHBIX CIIy4asiX MPUMEHSIOTCS B
MOpSAKE MPeyCMOTPEHHOM 3aKoHOAaTeNIbcTBOM KbIpreizckoit PecriyOimku.

Paccmotpenue aen B Koncturyunonnom cyne Keipreizckoit PecriyOnvuku mpoBoauTCs B 3aCeTaHUN
nox npenceaarensctBoM [Ipencenarens KoHcTuTylinoHHOrO cy1a, a B €r0 OTCYTCTBUU €0 3aMECTUTEIIS.
[Topsimok mpoBeaeHus 3aceqanus onpenesieH cratber 23 3akoHa «O KOHCTUTYITMOHHOM
cynornpon3BojcTBe Kpipre3ckoit PecniyOiuku”, B COOTBETCTBHH C HEH, B HA3HAYEHHOE BPEMS
npeacenaTeabCTBYIOMMNA 00bsBIsgeT 3acenanre Koncruryunonnoro cyna Keipreisckoii Pecriyonuku
OTKPBITHIM, OIJIAIIAET JAEJ0 MOAJIEKANIEE pACCMOTPEHHUIO, YAOCTOBEPSAETCS B HAIMYUU JOCTATOYHOTO
KOJINYECTBa Cyel U 00eCIeYeHHOCTH MMPOTOKOIMPOBAHUS, IPETOCTABIISIET CIIOBO CEKPETApIO Cy1eOHOTr0
3acelaHusl s JOKJIaAa O HAIMYHMY BbI3BAHHBIX YYACTHUKOB 3aCE/IaHUsl, CBUAETENEH, CIEUATIUCTOB,
HKCIEPTOB U O IPUYMHE HESBKU OTCYTCTBYIOIINX, Pa3bsICHAET CTOPOHAM HX IpaBa M 00S3aHHOCTH, a
BBI3BAHHBIM JIMIIaM UX 00S3aHHOCTH M OTBETCTBEHHOCTh. OMpalinBaeT y4aCTHUKOB 3aceJaHus O
HAJIMYMU XOAATANCTB O BHI30BE JOMOJHUTEIbHBIX CBUACTENEH, CIICIIUAINCTOB, 00 HCTPeOOBaHUHT
JIOTIOJTHUTEIBHBIX MaTEPHAJIOB M CTAaBUT UX Ha pa3pelIeHHe Ccyia, 3aTeM OOBSIBISET O Hayaie
paccMOTpeHMs Jiena.

PaccmoTpenue kaxxaoro Aeiia HAaYMHAETCS C BBICTYIUICHUSI CYAbU-A0KIaIuMKa, KOTOPBIM U3/1araet
CYLIECTBO JI€J1a, IOBOJ, U OCHOBAHME I €r0 PACCMOTPEHNUS, COAEPKaHNE UMEIOIINXCSl MaTEpUaIoB, a
TaK»K€ €ro OTBETOB HAa BOMPOCHI BOZHUKININE y cyae Koncturyunonnoro cyna Keiproizckoi
PecniyOnuku. 3aTeM BBICTYIIMBAIOTCS OOBSICHEHUS! CTOPOH, IPUYEM, KaK YCTAaHOBJICHO YK€ MPAKTUKOM,
MEePBBIM BBICIYIIMBAaETCsA 0OpaTUBIIascs cropoHa. CTOpOHAM MOTYT OBITh 3a/I1aHbl BOIIPOCHI CYIbSIMH, a
TaK)XKe OHU UMEIOT MPABO 33/1aBaTh BOMPOCHI U MOJIy4YaTh OTBETHI B3aUMHO. B 3aceganuu Takxke
BBICITYIIMBAIOTCSI IPUTJIAIICHHBIE JINIIA, OTJIAIIAI0TCS HEOOXOAUMBIE TOKYMEHTHI.

ITo oxoHYaHMIO UCCIIEOBAHMS OOBICHEHUH YIaCTHUKOB 3aCeJaHUs U IPYTHX MaTEepPHUasoB,
BBICITYILIMBAOTCS 3aKIOYUTENbHBIE peur cTOPOH. CTOpOHA UMEET MPABO OTKA3aThCS OT 3aKJIIOUYUTEIbHON
peun.



[Tocne 3akTIOUUTENEHON peUr CTOPOH, MPEICEIATENHCTBYIONIUN O0BABISIET 00 OKOHYaHUH
CyneOHOro pa3dupaTeNbcTBa U yAICHUHN CyJIei B COBEIIATEIbHYIO KOMHATY.

Bo Bpems coBemanus Koracturynnonnoro cyna Keipreizckoit Pecrydnuku, Ha KOTOpOM
MIPUHUMAETCS PELICHUE CY/a, MPUCYTCTBUE MOCTOPOHHUX JIUI] HE JOMYCKAETCs, 32 UCKIIIOUEHHEM
pabOTHUKOB CyJa, 00€eCIIeYNBAIOLINX TPOTOKOJINPOBAHNE U HOPMAJIbHBIIN X0J1 COBEIIaHuUs CyIeH.
Pazrnamenue cyxaeHuii, MMEBIINX MECTO BO BPEMs COBEIAHUS CYJIEH, HE TOMMYCKAETCA.

B xoze coBemanuns, mpoucXoaIeM B COBEIIATENBHON KOMHATE, Cy1bM KOHCTUTYLIMOHHOTO cya
Keipresckoit PeciyOoniku MOTyT CBOOOIHO M3/1araTh COOCTBEHHYIO MO3UIIUIO IO pACCMATPHUBAEMOMY
BOIIPOCY ¥ IPOCHT Y IPYTHUX CYI€H YTOUHHUTH UX MTO3UIIMH.

Pemenne Koncrutynnonnoro cyna Keipreizckoit PecyOonuku cunTaercs MpUHATHIM, €CITH 332 HETO
MIPOroJI0COBaIO OOJIBIIMHCTBO OT MPUCYTCTBYIOLIUX HA 3aceJaHuM cyael. B ciydae, korna Hu oiHO
MpeITIoKEHUE HE cOOpasIo OONBIIMHCTBA TOJIOCOB, MPEICEAATENBLCTBYIOIINA CTABUT Ha IIOBTOPHOE
roJI0COBaHUE JIBa MPeJI0KEeHUs], coOpaBIIe HauOoIbIee KOJIN4YecTBO ToocoB. [Ipu paBeHCTBE TO10COB
CUMTAETCs] MPUHITHIM pELICHUE, 32 KOTOPOE TOJI0COBAI MIPEICENATEIbCTBYIOMIMMA.

Pemenue Koncrurymonnoro cyna Keipreizckoit PecriyOnuku BBIHOCUTCS U TPOBO3TIIANIASTCS
HEMEJICHHO. B HCKITIOUUTENBHBIX CTyJasiX M0 0C000 CIOKHBIM JIeIaM COCTABIIEHHE MOTHBHUPOBAHHOTO
pEILIeHNs MOKET OBITh OTJIIOXKEHO Ha CPOK J0 JAECSITH JHEH, HO pe30II0TUBHAS YaCTh PEeUICHUS
OOBSIBIISIETCS] B TOM K€ 3aCEaHHH.

Cynws Korcturyrmmonnoro cyna Kelpreizckoit PecriyOnuku He COTIaCHBIN ¢ PEIICHHEM
KoHCTUTYIIMOHHOTO Cy/1a, BIPaBe CBOE MHEHHE U3JIOKUTH B TUCBMEHHOM BUJIE M MPUOOIIHTH €0 K
MIPOTOKOJTY 3aceAaHusl.

B ciyuae oOparieHust cTOpoH JIM0O MO XO0AaTaHCTBY JIHII, 00SI3aHHBIX K UCTIOJTHEHHIO PEIICHMSI, a
Tak)ke 10 COOCTBEHHOI MHUIIMATHBE 00 NCTOJIKOBAHUU MPUHATOTO perieHns KoncTutyunonHoro cyna
Keipreckoit PeciyOnnky, a Takxke mpu HEOOXOAMMOCTH UCTIPABICHUS TOMYIICHHBIX B PEIICHUH
HETOYHOCTEW B HAUMEHOBAHUAX M 0003HAUEHUSX, OMIMCOK, CYETHBIX U JAPYTUX SIBHBIX OIMIMOOK
penakimonHoro xapakrepa Koncturyimonnsiii cyn Keipreizckoii PecriyOnuku MokeT IPUHATD
JOTIOJIHUTENBHOE pELIEHUE, KOTOPOE HE T0JKHO IPOTUBOPEUYUTH AEHCTBUTEIBHOMY COIEPKAHUIO,
CMBICITY M HA3HAYEHHIO OCHOBHOTO, IEpBOHAYaNIbHOTO pemeHus: KonctutynuonHoro cyaa Keipreizckoit
PecryOnukmu.

3aKOHOAATENbCTBOM O KOHCTUTYILIMOHHOM CYAOINPOU3BOJICTBE MPEAYCMOTPEHA BOZMOXKHOCTh
nepecmotpa Koncruryrmonusim cynom Keipreizckoit PeciyOnku coocTBeHHOTO pemenusi. OueBHIHO,
3aKOHO/IATENIEM YCTAHOBJIEHA TaKasi BO3MOXHOCTh C YYETOM TOr0, YTO KOHCTUTYIIMOHHBIH CyJ
Keiprezckoit PecriyOnvku siBisieTCs € TMHCTBEHHONW WHCTAHIIMEH 110 PACCMOTPEHHIO KOHCTUTYITHOHHBIX
obpamenuii. Tak, Konctutyrmonnsiii cya Keipreizckoit PecriyOnmnku MOKET IepecMOTPETh CBOE
pelIeHre TOIBKO M0 COOCTBEHHOM MHUIIMATUBE U B CIy4ae, eCIl U3MEHIIACh KOHCTUTYIIHOHHAS HOpMa
WM HOpMa 3aKOHA, HA OCHOBAHHMH KOTOPOH OBLIO MPUHSATO PEIICHUE, €CITU OTKPHLUTUCH HOBBIE
CYLIECTBEHHbIE /JISl ieJia O0CTOATEIbCTBA, HEe N3BecTHbIe KOHCTUTYLIMOHHOMY CYZly B MOMEHT NMPUHATHS
penieHus u eciu petieHue KOHCTUTYIIMOHHOTO Cy/la MOCTAHOBJIEHO C CYIIECTBEHHBIM HapYIIEHUEM
YCTaHOBJIEHHOT'O 3aKOHOJATEIBCTBOM O KOHCTUTYLIMOHHOM CYZONPOU3BOJICTBE MOPSIAKA
CYJOTIPOU3BO/ICTBA.

B pemenun Koncrurymmmonnoro cyna Keipreizckoit PecriyOnuku, KOTOPBI U31araeTcs B BUC
OTJIENBHOTO JOKYMEHTa 1 BeiHOCUTCS nMeHeM Korctutynuu Keipreizckoit PeciyOnnku, B 3aBUCUMOCTH
OT BHJIa paCCMOTPEHHOTO BOIIPOCA, COAECPHKATCS CIAEAYIOLIUE CBENCHNUSA

1. HauMeHOBaHME pEelIeHUs, 1aTa U MECTO €r0 BEIHECEHUS;

2. coctaB KOHCTUTYIIMOHHOTO Cy/a, CEeKpeTaph CyAeOHOTO 3aceIaHus;

3. CTOPOHBI U UX MPEACTABUTEIIN;

4. npeameT TpeOOBaHUIA;

5. Hopmbl Koncturynuu Keiprezckoit Pecniyonuku u 3akoHoaaTenbsecTBa 0 KOHCTUTYIIMOHHOM cyze,
yCTaHOBJIEHUE NIPaBO KOHCTUTYIMOHHOTO Cy/1a pacCMaTpUBaTh JaHHBINA BOIPOC;



TpeOOBaHME 3aBUTEIIS,
00CTOSITENLCTBA YCTAHOBJICHHBIE B KOHCTUTYIIHOHHOM CYJIE;
TOYHOE HAUMEHOBAaHUE HOPMATUBHOIO aKTa, KOHCTUTYILIHOHHOCTh KOTOPOT'O OCIIapUBaeTCs;

9. meiicTBHE WM pEIICHUE JOHKHOCTHOTO JIMIA, KOHCTHTYIIHOHHOCTH KOTOPOTO TIPOBEPSIOCH;

10. onmcanue 0O6CTOATENBCTB MIPABONPUMEHUTENBHOM MPAKTUKU, KOHCTUTYIIHOHHOCTh KOTOPOH
MIPOBEPSIIOCH;

11. noBOJBI B MOJIB3Y PELIECHUS, U K KAKOMY MHEHUIO npuien KoHCTUTYIHOHHBIN CY/T ¥ TOBOIbI
OTIPOBEPraroNIfe UHbIC MHCHUS,

12. nopma Koncturyiuu Keipreizckoit PecriyOmuku, KOTOpOil pyKOBOJICTBOBAICS
KoHcTuTylinoHHsli cyn;

13. xpatkast GpopMyIHpOBKa PEIICHNUS,

14. nopsiok M CpOK UCIIOJTHEHUS PELICHMUS;

15. yka3zaHuWe Ha OKOHYATEIHHOCTh PEIICHUSI.

AxTsl KoHcTuTymmonsnoro cyna Keipreizckoii PecriyOnuku BCTyarT B CUITy C MOMEHTA IPUHSTHUS,
SIBJIIIOTCSI OKOHYATEIbHBIMU U 00KaJIOBAaHUIO HE MOAJIEKAT U 003aTeNbHBI [T HCIIOJIHEHUS BCEMU
rOCy/IapCTBEHHBIMU OpPraHAMH, JOHDKHOCTHBIMU JIMIIAMHU U TPaklaHaMU. 3aKOHOIATEIbHO YCTAaHOBIICHO,
yto pemeHuss KoncrurymuonHoro cyaa Keipreizckoit Pecniy0nuku mojyiexxar myoaukauy B
pecnyOnmnkanckoi neyatu U B «Begomoctsax Koropky Kenemra Keipreizckoit PecriyOnuku”
(mapnmameHTa).

O Mepax MPUHSATHIX BO UCIOJIHEHNE aKTOB KOHCTUTYIIMOHHOTO Cy/1a COOOIIaeTCsl B CPOK,
ycTaHoBiIeHHBIH KoHcTUTYyIIMOHHBIM cytoM KbIpreizckoit PecriyOmukm.

B mpouiecce ¢pynknmonupoBanusi KoncrutynnonHoro cyna Keiprei3ckoit PecyOnvku 3amedeHsb
OTJIEIbHbIE MOMEHTBI, TPEOYIOIIe BHECEHUSI U3MEHEHUH B 3aKOHOIATEIbCTBO O KOHCTUTYITHOHHOM
CYIOTIPOM3BOJICTBE B IEJISIX ONTHMH3AIINH MPOIIECCa PACCMOTPEHUSI KOHCTHTYIIMOHHBIX kKall00, C y4eTOM
0COOEHHOCTEH 3aKOHOATENbHOM 0a3bl pecyOnuku. Ho, B 11e10M cieayeT OTMETUTh, UTO Halll
3aKOHOJATENh HE CTPEMHUTCS OTXOAUTH OT CXOJICTBA KOHCTUTYIIMOHHOM FOPUCIUKIIUU C 3apyOeKHBIMH
rocy/1lapcTBaMH, HallpOTUB 3aMETHbI TEHJEHIIMH K UX COMMKEHHIO, YIUTHIBAsI MHOTOJIETHIOIO MTPAKTUKY
CTpaH C pa3BUTHIM KOHCTHUTYIITHOHHBIM CYAOMPOU3BOICTBOM.
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Summary

The Committee of Constitutional Review of Kyrgyz SSR created, but not already formed in the full
composition, was abolished and the Constitutional Court of Kyrgyz SSR was established in accordance
with the Law of December, 1990 of the Kyrgyz SSR on "Reorganization of the system of state power
organs and governance and amendments to the Constitution (Basic Law) of the Kyrgyz SSR". The
Constitutional Court powers were exhaustively determined by the Constitution of Kyrgyz Republic of
May 5, 1993, and organizational forms of constitutional proceeding were established with adoption of the
Law of December, 1993 of Kyrgyz Republic on "The Constitutional Court of Kyrgyz Republic”. Thus,
separate laws, regulating the status and procedural character of the Constitutional Court activity of
Kyrgyz Republic are adopted.

The Constitutional Court of Kyrgyz Republic is a collegiate organ. The principle of collegiality is fixed in
Avrticle 3 of the Law on "The constitutional proceeding of Kyrgyz Republic". The consideration of cases,
making conclusions, adopting of Rules of Procedure and issues on suspension of the judge powers should
be made collegial in composition not less than 7 judges (the Constitutional Court of Kyrgyz Republic
consists of 9 judges).

One of the particularities of constitutional proceeding is the absence of the right of the parties to
apply for withdrawal of the judges of the Constitutional Court of Kyrgyz Republic. The legislation



provides for the obligation of a judge for self-withdrawal in case, when the judges or parties may doubt in
his/her impartiality, based on his/her direct or indirect interest in outcome of ruling of a case, but in this
case it should not be taken into account the considerations on political inclination or other practical
expediency.

In comparison with some constitutional courts, where the consideration of the case is carried out in
written procedure, the principle of oral procedure is adopted in the Constitutional Court of Kyrgyz
Republic. The Constitutional Court of Kyrgyz Republic is obliged to hear the explanations of the
participants of hearing and publicize the documents, possessed by all judges and participants of the
hearing.

One of the most important elements of the constitutional proceeding is the ascertainment of the subjects
entitled to appeal to the Constitutional Court of Kyrgyz Republic. According to Article 14 of the Law on
"Constitutional Court" the following subjects may appeal to the Constitutional Court of Kyrgyz Republic:
. President of Kyrgyz Republic,

. Deputies of Zhogorku Kenesh of Kygyz Republic (Parliament),

. Government of Kygyz Republic,

. Prime-Minister of Kyrgyz Republic,

. Courts of Kygyz Republic,

. General prosecutor of Kygyz Republic,

. Local keneshes (local self-government organs),

. Legal persons and citizens on issues directly touching their constitutional rights, if there are not under
the jurisdiction of other courts. It follows, that all other subjects have right to appeal to the Constitutional
Court of Kyrgyz Republic on all spectrums of Constitutional Court powers of Kyrgyz Republic.

In the process of functioning of the Constitutional Court of Kyrgyz Republic were found separate issues,
which require amendments in the legislation on constitutional proceeding, in order to optimize the process
of consideration of constitutional complaints, taking into account the particularities of legislative base of
the Republic. But, generally, it should be noted, that our legislator does not avoid the similarity with
constitutional jurisdiction of foreign countries, but on the contrary, the tendencies of their
rapprochement, taking into consideration many years practice of the states with well-developed
constitutional proceeding, are noticed.
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